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TAX DEVELOPMENTS
DIRECT TAXES
INCOME TAX
Final rules in respect of Country-by-Country reporting and furnishing of Master File:
In keeping with India’s commitment to implement the recommendations of 2015 Final Report on
Action 13, titled “Transfer Pricing Documentation and Country-by-Country Reporting”, identified
under the OECD Base Erosion and Profit Shifting (BEPS) Project, Section 286 of the Income-tax Act,
1961 was inserted vide Finance Act, 2016, providing for furnishing of a Country-by-Country (CbC)
report in respect of an international group by its constituent or parent entity. Section 92D of the
Act was also amended vide Finance Act, 2016 to provide for keeping and maintaining of Master
File (MF) by every constituent entity of an international group, which was to be furnished as per
rules prescribed in this regard.
Consequent to the aforesaid amendments to the Act, CBDT vide Notification no. 92/2017 dated
31st October, 2017 has inserted New rules 10DA, 10DB and notified Form No.3CEAA, 3CEAB,
3CEAC, 3CEAD AND 3CEAE for maintaining and furnishing the MF and CbC report.
The synopsis of the Final Rules are as under:
Master File:
The master file is intended to provide a high-level overview in order to place the multinational
enterprises (MNE) group's transfer pricing practices in their global economic, legal, financial and
tax context. The master file shall contain information which may not be restricted to transaction
undertaken by a particular entity situated in particular country. In that aspect, information in
master file would be more comprehensive than the existing regular transfer pricing
documentation. The master file shall be furnished by each entity to the tax authority of the
country in which it operates.
Rule 10DA provides the thresholds for applicability, timelines, requirements and procedures in
relation to Master File. The relevant information and intimation related to Master File is required
to be filed in Forms 3CEAA and 3CEAB by a constituent entity (CE) of an International Group (IG).



Applicability and Timelines:
Particulars

Thresholds for
maintenance of
MF (Sub rule -1)

I. Consolidated group revenue of the Rs. 500 crore
‘International Group’ for the accounting year
exceeds; and
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Timeline
(Sub rule 2)
FY 2016-17
To be filed on or
before 31st March,

Key Tax & Regulatory Developments
II. Aggregate value of international transaction:
a. During the accounting year, as per Rs. 50 crore
books of accounts exceeds; or
or
b. In respect of purchase, sale, transfer,
lease or use of intangible property
Rs. 10 crore
during the accounting year, as per the
books of accounts, exceeds;

2018.
For subsequent years
To be filed on or
before the due-date
for filing of Return of
Income.

The rules specify that for the calculation of the value in Indian rupees (Rs.) of the
consolidated group revenue available in foreign currency, the telegraphic transfer buying rate
of such currency on the last day of the accounting year shall be used.



Relevant Forms for Master File:


Form 3CEAA: The form consists of two parts:
- Part–A is required to be submitted by every CE of an IG even though applicability
criteria are not applicable. This part requires basic information relating to the IG and
CE of the IG operating in India likes;
o Name of the group,
o Number of CEs in India,
o Names and addresses of CEs in India,
o Permanent Account Number (PAN) of CEs in India etc.
-

Part- B is required to be submitted only by those CEs which meet the aforesaid
thresholds. This Part comprises of the main MF information of the IG. The
requirements laid down are more or less in line with the recommendations in Action
Plan 13 Report. However, the final rules require the following key additional
information in this part which are as under:
o
o
o
o
o
o

o


Maintenance of a list of all the entities of the IG along with their addresses.
Legal status of the CE and ownership of the entire IG.
The description of Functional, Asset and Risk (FAR) analysis of all the CEs that
contribute at least 10 % of the revenues or assets or profits of the group.
A list of all the entities of the IG engaged in development and management of
intangible property along with their addresses.
The detailed description of the financial arrangement of the group including the
names and address of the top ten unrelated lenders.
A list and brief description of the existing unilateral advance pricing agreements
and other tax rulings in respect of the IG for allocation of income among
countries.
The annual consolidated financial statement of the IG.

Form 3CEAB: This Form is required to be submitted by designated CE in case where an IG
has more than one CEs resident in India. The IG is required to designate one of the CEs
resident in India to furnish the report in Form 3CEAA (Part A or Part B as applicable and
intimate the same to the Director General of Income-tax (Risk Assessment) in the Form
No. 3CEAB.

A-3

Key Tax & Regulatory Developments
Country by Country Report:
An entity in India belonging to an IG shall also be required to furnish CbC report to the prescribed
authority.
Rule 10DB provides the requisite details and procedures for CbC report filing. The relevant
information and intimations are required to be filed in Forms 3CEAC, 3CEAD and 3CEAE.



Applicability: The CbC report provisions apply where the total consolidated group revenue of
the international group exceeds Rs. 5,500 Crore.
The rules specify that for the calculation of the value in Indian rupees of the consolidated
group revenue available in foreign currency, the telegraphic transfer buying rate of such
currency on the last day of the accounting year preceding the accounting year shall be used.



Time limit and relevant Forms:
Particulars
Relevant Form
Parent entity or alternate CbC Report in Form 3CEAD (for
reporting entity is resident in every reporting accounting year).
India.
The information included in the
Form is similar to those
recommended in Action Plan 13.
CE resident in India, but
Parent entity not resident in
India

Timeline
For F.Y. 2016-17- 31st
March, 2018.
For subsequent years
- On or before the
due-date for filing of
Return of Income.
CbC Report notification in Form At least 2 months
3CEAC to the Director General of prior to the due date
Income-tax (Risk Assessment).
of furnishing Return
of Income, except for
Vide this Form the CE intimates:
 Whether it is alternate reporting F.Y. 2016-17 which isst
on or before 31
entity of the group; or
January 2018.
 Details of parent entity or the
alternate reporting entity and
the country of which said entity
is a resident.
CbC Report in Form 3CEAD (for For F.Y. 2016-17- 31st
every reporting accounting year).
March, 2018.
For subsequent years
- On or before the
due-date for filing of
Return of Income.

CE resident in India, but
parent entity not resident in
India (where no agreement
for exchange of CbC Report
with India and country of
parent entity or no exchange
of information with India
even though there is an
agreement and this fact has
been communicated by
prescribed authority to CE)
The designated entity, where Intimation in Form 3CEAE with the Not prescribed.
there are more than one CE Director General of Income-tax
resident in India of an IG, (Risk assessment)
whose parent entity is nonresident.
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CBDT notifies rules for computation of interest income pursuant to secondary adjustments
[Notification No.52/2017 dated 15th June, 2017]:
The Finance Act, 2017 inserted Section 92CE in the Income -tax Act, 1961 with effect from 1st April,
2018 to provide for secondary adjustment in order to make the actual allocation of profits
consistent with that of the primary transfer pricing adjustment by attributing income to the excess
money lying in the hands of the associated enterprise[AE]. Such provision shall apply to primary
adjustments exceeding Rs. 1 crore made in respect of A.Y. 2017-18 onwards.
"Secondary adjustment" means an adjustment in the books of accounts of the taxpayer and its AE
to reflect that the actual allocation of profits between the taxpayer and its AE are consistent with
the transfer price determined as a result of primary adjustment, thereby removing the imbalance
between cash account and actual profit of the taxpayer.
The taxpayer shall be required to carry out secondary adjustment in case of the following primary
adjustments:




Suo-moto adjustment by the taxpayer in the return of income; or





Adjustment determined by an advance pricing agreement entered into by the taxpayer; or

Adjustment by the Assessing Officer [AO] during the assessment proceedings and accepted by
the taxpayer; or
Adjustment made as per the safe harbour rules; or
Adjustment arising as a result of resolution of an assessment by way of the mutual agreement
procedure under an agreement entered into for avoidance of double taxation.

A Primary Adjustment is the difference between the transfer price determined based on the
arm’s- length principle and the transfer price at which the transaction took place. This difference
also represents the ‘excess money’ with the AE that is required to be repatriated to India. If such
‘excess money’ is not repatriated to India, it will be considered as an advance and notional interest
will be computed thereon and should also be offered to tax as an income of the taxpayer.
CBDT vide Notification No. 52/2017 dated 15th June, 2017 has inserted new Rule 10CB to provide
the manner of computation of interest and the time limit for repatriation of excess money.



Time limit for the repatriation of excess money [Rule 10CB(1)];
Various types/ situations of primary adjustments

Time limit of 90 days for repatriation of
excess money is set;

Suo-moto adjustment by the taxpayer in the return from the due date of filing return of
of income.
income u/s 139(1) of the Income Tax Act
Adjustment by the AO during the assessment from the date of the order of AO or the
proceedings and accepted by the taxpayer.
appellate authority, as the case may be
Adjustment determined by an advance pricing
agreement entered into by the taxpayer.
from the due date of filing return of
Adjustment arising as a result of resolution of an income u/s 139(1) of the Income Tax Act
assessment by way of the mutual agreement
procedure under an agreement entered into for
avoidance of double taxation.
Adjustment made as per the safe harbour rules.
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Rate of Interest [Rule 10CB(2)];
The rate of interest to be applied for computing the interest income in case of failure to
repatriate the excess money within the prescribed time limit of 90 days as explained above
shall be computed as under:
For an international transaction at the 1 year marginal cost of fund lending rate of State
denominated in Indian Rupee.
Bank of India as on 1st of April of the relevant previous
year plus 325 basis points.
For an international transaction at 6 months London Inter-bank Offered Rate [LIBOR] as
denominated in foreign currency on 30th September of the relevant previous year plus
300 basis points.

Safe Harbour Rules:
The CBDT vide its notification no. 46/2017, has inserted sub clause (2A) to Rule 10TD which
explains as under:
 Where an eligible assessee has entered into an eligible international transaction and the option
exercised by the said assessee is not held to be invalid under rule 10TE, the transfer price
declared by the assessee in respect of such transaction shall be accepted by the income-tax
authorities, if it is in accordance with the circumstances as specified in sub-rule (2A) as under:
Sr.
No.
1.

Eligible
International
Transaction
Provision
of
software
development
services
referred to in item (i) of rule
10TC.

2.

Provision of information
technology enabled services
referred to in item (ii) of rule
10TC.

3.

Provision of knowledge
process outsourcing services
referred to in item (iii) of
rule 10TC.

Circumstances
The operating profit margin declared by the eligible assessee
from the eligible international transaction in relation to
operating expense incurred is  not less than 17%, where value of international transaction
does not exceed a sum of Rs. 100 crore; or
 not less than 18%, where value of international transaction
exceeds a sum of Rs. 100 crore but does not exceed a sum
of Rs. 200 crore.
The operating profit margin declared by the eligible assessee
from the eligible international transaction in relation to
operating expense is  not less than 17%, where the aggregate value of such
transactions entered into during the previous year does not
exceed a sum of Rs. 100 crore; or
 not less than 18%, where the aggregate value of such
transactions entered into during the previous year exceeds
a sum of Rs. 100 crore but does not exceed Rs. 200 crore.
The value of international transaction does not exceed a sum
of Rs. 200 crore and the operating profit margin declared by
the eligible assessee from the eligible international transaction
in relation to operating expense is
 not less than 24% and the Employee Cost in relation to the
Operating Expense is at least 60%.
 not less than 21% and Employee Cost in relation to the
Operating Expense is 40% or more but less than 60% or
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Sr.
No.

Eligible
Transaction

International

4.

Advancing of intra-group
loans referred to in item (iv)
of rule 10TC where the
amount
of
loan
is
denominated
in
Indian
Rupees (INR).

5.

Advancing of intra-group
loans referred to in item (iv)
of rule 10TC where the
amount
of
loan
is
denominated in foreign
currency.

6.

Providing
corporate
guarantee referred to in subitem (a) or sub-item (b) of
item (v) of rule 10TC.
Provision
of
contract
research and development
services wholly or partly

7.

Circumstances
 not less than 18% and the Employee Cost in relation to the
Operating Expense does not exceed 40%.
The interest rate declared in relation to the eligible
international transaction is not less than the 1 year marginal
cost of funds lending rate of State Bank of India as on 1st April
of the relevant previous year plus:
 175 basis points, where the associated enterprise has CRISIL
credit rating between AAA to A or its equivalent;
 325 basis points, where the associated enterprise has CRISIL
credit rating of BBB-, BBB or BBB+ or its equivalent;
 475 basis points, where the associated enterprise has CRISIL
credit rating between BB to B or its equivalent;
 625 basis points, where the associated enterprise has CRISIL
credit rating between C to D or its equivalent; or
 425 basis points, where credit rating of the associated
enterprise is not available and the amount of loan advanced
to the associated enterprise including loans to all associated
enterprises in INR does not exceed a sum of Rs. 100 crore in
the aggregate as on 31st March of the relevant previous
year.
The interest rate declared in relation to the eligible
international transaction is not less than the 6-month LIBOR of
the relevant foreign currency as on 30th September of the
relevant previous year plus:
 150 basis points, where the associated enterprise has CRISIL
credit rating between AAA to A or its equivalent;
 300 basis points, where the associated enterprise has CRISIL
credit rating of BBB-, BBB or BBB+ or its equivalent;
 450 basis points, where the associated enterprise has CRISIL
credit rating between BB to B or its equivalent;
 600 basis points, where the associated enterprise has CRISIL
credit rating between C to D or its equivalent; or
 400 basis points, where credit rating of the associated
enterprise is not available and the amount of loan advanced
to the associated enterprise including loans to all associated
enterprises does not exceed a sum equivalent to Rs. 100
crore in the aggregate as on 31st March of the relevant
previous year.
The commission or fee declared in relation to the eligible
international transaction is at the rate not less than 1% per
annum on the amount guaranteed.
The operating profit margin declared by the eligible assessee
from the eligible international transaction in relation to
operating expense incurred is not less than 24%, where the
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Sr.
No.

8.

9.

10.

11.

Eligible
International
Transaction
relating
to
software
development referred to in
item (vi) of rule 10TC.
Provision
of
contract
research and development
services wholly or partly
relating
to
generic
pharmaceutical
drugs
referred to in item (vii) of
rule 10TC.
Manufacture and export of
core
auto
components
referred to in item (viii) of
rule 10TC.
Manufacture and export of
non-core auto components
referred to in item (ix) of
rule 10TC.
Receipt of low value-adding
intra-group services in item
(x) of rule 10TC.

Circumstances
value of the international transaction does not exceed a sum
of Rs. 200 crore.
The operating profit margin declared by the eligible assessee
from the eligible international transaction in relation to
operating expense incurred is not less than 24%, where the
value of the international transaction does not exceed a sum
of Rs. 200 crore.

The operating profit margin declared by the eligible assessee
from the eligible international transaction in relation to
operating expense is not less than 12%.
The operating profit margin declared by the eligible assessee
from the eligible international transaction in relation to
operating expense is not less than 8.5%.
The entire value of the international transaction, including a
mark-up not exceeding 5%, does not exceed Rs. 10 crore;
Provided that the method of cost pooling, the exclusion of
shareholder costs and duplicate costs from the cost pool and
the reasonableness of the allocation keys used for allocation of
costs to the assessee by the overseas associated enterprise, is
certified by an accountant.]

Clarification related to guidelines for establishing 'Place of Effective Management' (PoEM) in
India [Circular No.25/2017]:
CBDT has issued a clarification on PoEM applicability which will provide relief to MNCs having
regional headquarters (RHQ) in India.
It clarifies that provision of centralized functions like HR, IT/accounting/payroll support etc. by the
Indian entity will not by itself result in PoEM exposure for the overseas group entities which avail
these centralized functions from the Indian RHQ.
Clarification for determination of Place of Effective Management (POEM) of a company, other
than an Indian company;
The Finance Act, 2015, introduced the concept of POEM for determination of tax residency of a
company in India. The CBDT has issued final guidelines vide Circular No.06/2017 dated 24th
January, 2017 to determine the actual place of management of the company.
CBDT vide Circular No. 08/2017 dated 23rd February, 2017 has clarified that rules under POEM,
which require company that are controlled from within the country to pay taxes in India, will not
apply to companies having turnover or gross receipts of Rs. 50 crores or less in a financial year.
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Amendment in Existing Rule and Insertion of New Rule in respect of valuation of unquoted
shares:
Finance Act, 2017 introduced Section 50C to provide that where consideration for transfer of
unquoted shares of a company is less than the Fair Market Value (FMV) of such shares determined
in accordance with the prescribed manner, the FMV shall be deemed to be the full value of
consideration for the purposes of computing income under the head ‘capital gains’.
Further, to widen the scope of taxability of receipt of money or property without / inadequate
consideration, section 56(2)(vii) (applicable only in case of an individual or HUF) and section
56(2)(viia) of the Act (applicable only in case of a firm or a closely-held company), were replaced
by section 56(2)(x). The newly-introduced section applies to all persons in relation to all properties
defined therein. The said section brings to tax, the difference between the FMV of the covered
property and the actual consideration paid for it, in the hands of the recipient in cases where the
difference amount exceeds Rs. 50,000. One of the underlying properties covered under the said
section is unquoted shares.
For valuation of unquoted shares, section 56(2)(x) has continued to make reference to provisions
of Rule-11UA as was applicable for removed clause (vii) and (viia) of section 56(2) of the Act.
Pursuant to the above, CBDT vide Notification No. 61/2017 dated 12th July, 2017 has amended
Rule 11UA and inserted a new Rule 11UAA in relation to A.Y. 2018-19 and subsequent years.
Amendment in Rule 11UA:



The CBDT amended Rule 11UA of the Rules in respect of computation of FMV of unquoted
equity shares. As per the amended rule, the FMV of unquoted equity shares shall be
determined in the following manner:
The FMV of unquoted equity shares = (A+B+C+D -L) × (PV)/(PE), where;


A = book value of all the assets (other than jewellery, artistic work, shares, securities and
immovable property) in the balance-sheet as reduced by,
- amount of income- tax paid, if any, less the amount of income -tax refund claimed, if
any; and
- any amount shown as asset including the unamortised amount of deferred
expenditure which does not represent the value of any asset;



B = the price which the jewellery and artistic work would fetch if sold in the open market
on the basis of the valuation report obtained from a registered valuer;



C = FMV of shares and securities as determined in the manner provided in this rule;



D = value adopted or assessed or assessable by any authority of the Government for the
purpose of payment of stamp duty in respect of the immovable property;



L = book value of liabilities shown in the balance sheet, but not including the following
amounts, namely:
-

the paid-up capital in respect of equity shares;

-

the amount set apart for payment of dividends on preference shares and equity
shares where such dividends have not been declared before the date of transfer at a
general body meeting of the company;
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-

reserves and surplus, by whatever name called, even if the resulting figure is
negative, other than those set apart towards depreciation;

-

any amount representing provision for taxation, other than amount of income-tax
paid, if any, less amount of income-tax claimed as refund, if any, to the extent of the
excess over the tax payable with reference to book profits in accordance with the law
applicable thereto;

-

any amount representing provisions made for meeting liabilities, other than
ascertained liabilities;

-

any amount representing contingent liabilities other than arrears of dividends
payable in respect of cumulative preference shares;



PV is the paid-up value of such equity shares;



PE is total amount of paid up equity share capital as shown in the balance sheet;

New Rule 11UAA:
Rule 11UAA provides for determination of value of unquoted shares for the purpose of section
50CA of the Act. As per Rule 11UAA:



FMV of unquoted equity shares shall be determined in the manner as provided under the
amended Rule 11UA as discussed above.



FMV of unquoted preference shares shall be determined in the manner as provided under:
Rule 11UA(1)(c)(c) of the Rules. The same is in line with the valuation method prescribed
under section 56(2) of the Act.

The Rule further provides that the reference to valuation date in the Rule 11U and Rule 11UA shall
mean the date on which unquoted share referred to in section 50CA is transferred.
Clarification on Income Computation and Disclosure Standards (ICDS):
CBDT had notified ICDS to be applicable with effect from A.Y. 2016-17 for the purpose of
computation of income under the head “Profits and gains of business or profession” and “Income
from other sources”.
Subsequently, various stakeholders have brought to the notice of the CBDT that certain provisions
of ICDS may require amendment/clarification for proper implementation. The matter was referred
to an expert committee. The committee after duly consulting the stakeholders in his regard has
recommended a two-fold approach for the smooth implementation of ICDS i.e. amendment to the
provisions of ICDS in respect of certain issues and issuance of clarifications by way of Frequently
Asked Questions (FAQs) for the rest of issues. Accordingly, the government notified amended ICDS
with effect from the A.Y. 2017-18. The list of ICDS are as under:
Sr. No.
I
II
III
IV
V

Name of Standard
Accounting Policies
Valuation of Inventories
Construction Contracts
Revenue Recognition
Tangible Fixed Assets
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Sr. No.
VI
VII
VIII
XI
X

Name of Standard
The Effects of Changes in Foreign Exchange Rates
Government Grants
Securities
Borrowing Costs
Provisions, Contingent Liabilities and Contingent Assets

Further, the issues which require more clarifications have been considered by the CBDT and vide
Circular No. 10/ 2017 dated 23rd March, 2017, further clarifications are issued. The summary of
clarifications is as under:
Sr. Questions
No.
1 Preamble of ICDS states that it is
applicable for computation of income
chargeable under the head ‘profits and
gains of business or profession’ or ‘income
from other sources’ and not for the
purposes of maintenance of books of
accounts. However, ICDS-I states that
accounting policies are applied for
maintenance of books of accounts and
preparing financial statements. What is
the interplay between ICDS-I and
maintenance of books of accounts?
2 Certain ICDS provisions are inconsistent
with judicial precedents. Whether these
judicial precedents would prevail over
ICDS?

3

Whether ICDS apply to non – corporate
taxpayers, who are not required to
maintain books of account and/or those
who are covered by the presumptive
scheme of taxation?
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Answers/ Clarification
ICDS is not meant for maintenance of books
of accounts or preparing financial
statements. The accounting policies
mentioned in ICDS -I being fundamental in
nature shall be applicable for computing
income under the heads ‘profits and gains of
business or profession’ or ‘income from
other sources’.

The ICDS have been notified after due
deliberation and after examining judicial
views for bringing certainty on the issues
covered by it. Certain judicial precedents
were pronounced in the absence of
authoritative guidance under the Income –
tax Act, 1961 (the Act). However, certainty is
provided in ICDS, and hence the provisions
of ICDS shall prevail over judicial precedents
from the A.Y. 2017 -18 onwards.
ICDS is applicable to specified persons
having income chargeable under the head
'Profits and gains of business or profession'
or Income from other sources'. Therefore,
the relevant provisions of ICDS shall also
apply to the persons computing income
under the relevant presumptive taxation
scheme.
For Example, for computing
presumptive income of a partnership firm
under Section 44AD of the Act, the
provisions of ICDS on construction contract
or revenue recognition shall apply for
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Sr. Questions
No.

4

5

6

7

8

9

10

11

Answers/ Clarification

determining the receipts or turnover, as the
case may be.
If there is a conflict between ICDS and The provisions of Income Tax Rules, 1962,
other specific provisions of the Income Tax which deal with specific circumstances, shall
Rules, 1962 governing the taxation of prevail.
income like Rule 9A, 9B etc., which
provisions shall prevail?
How will ICDS apply to companies that ICDS shall apply irrespective of the
adopted Ind-AS?
accounting standards adopted by companies
i.e., either Accounting Standards or Ind-AS.
Whether ICDS shall apply to computation ICDS shall not apply for computation of
of Minimum Alternate Tax (MAT) u/s MAT. However, ICDS shall apply to AMT, as
115JB or Alternate Minimum Tax (AMT) AMT is computed on adjusted total income,
u/s 115JC of the Income-tax Act, 1961?
which is derived by making specified
adjustment to total income computed as per
normal provisions of the Act.
Whether the provisions of ICDS shall apply The general provisions of ICDS shall apply to
to
banks,
non-banking
financial all persons, unless there are sector specific
institutions, insurance companies, power provisions contained in the ICDS or the Act.
sector, etc.?
For example, ICDS-VIII provides specific
provisions for banks and certain financial
institutions and Schedule I of the Act
contains specific provisions for insurance
business.
Whether similar principles as contained in The principle as contained in ICDS-I relating
ICDS-I related to Marked to Market (MTM) to MTM losses or an expected loss shall
loss or an expected loss applies to apply mutatis mutandis to MTM gains or an
recognition of MTM gain or expected expected profit.
incomes?
ICDS-I provides that an accounting policy
Under the Act, “reasonable cause” is an
shall not be changed without “reasonable existing concept and has evolved well over a
cause.” The term “reasonable cause” is
period conferring desired flexibility to the
not defined.
taxpayer in deserving cases.
Which ICDS would govern derivative ICDS -VI (subject to para 3 of ICDS-VIII on
instruments?
Securities) provides guidance on accounting
for derivative contracts, such as forward
contracts and other similar contracts. For
derivatives not within the scope of ICDS-VI,
provisions of ICDS-I would apply.
Whether the recognition of retention Retention money, being part of the overall
money, the receipt of which is contingent contract revenue, shall be recognised as
on the satisfaction of certain performance revenue subject to reasonable certainty of
criterion is to be recognised as revenue on its ultimate collection condition contained in
billing?
para 9 of ICDS-III on construction contracts.
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Sr. Questions
No.
12 Whether ICDS -III and ICDS-IV should be
applied by real estate developers and
Build-Operate-Transfer (BOT) operators. In
addition, whether ICDS is applicable for
leases?
13 The condition of reasonable certainty of
ultimate collection is not laid down for
taxation of interest, royalty and dividend.
Is the taxpayer obliged to account for such
income even when the collection thereof
is uncertain?
14 Whether ICDS is applicable to revenues
that are liable to tax on gross basis for
non-residents u/s 115A of the Act?
15

16

17

18

Answers/ Clarification
At present, there is no specific ICDS notified
for real estate developers, BOT projects and
leases. Therefore, the relevant provisions of
the Act and ICDS shall apply to these
transactions as may be applicable.
As a principle, interest accrues on time basis
and royalty accrues on the basis of
contractual terms. Subsequent non-recovery
in either cases can be claimed as deduction
in view of section 36 (1) (vii) of the Act.

Yes, the provisions of ICDS shall also apply
for computation of these incomes on, the
gross basis for arriving at the amount
chargeable to tax.
Para 8 of ICDS-V states expenditure It shall be treated as capital expenditure as
incurred on commissioning of the project, per para 8 of ICDS -V.
including expenditure incurred on test
runs and experimental production shall be
capitalised. It also states that expenditure
incurred after the plant has begun
commercial production. What shall be the
treatment of expense incurred after the
conduct of test runs and experimental
production but before commencement of
commercial production?
What is the taxability of opening balance It shall be recognised in the previous year
as on 1st April, 2016 of Foreign Currency relevant for A.Y. 2017-18 to the extent not
Translation Reserve (FCTR) relating to non- recognised in the income computation in
integral foreign operation, if any, the past.
recognised as per AS11?
For subsidy received prior to 1st April, A government grant received on or after 1st
2016 but not recognised in the books April, 2016 and for which recognition criteria
pending satisfaction of related conditions is also satisfied thereafter, the same shall be
and achieving reasonable certainty of recognised as per the provisions of ICDS-VII.
receipt, how shall the same be recognised However, if the subsidy is already received
under ICDS on or after 1st April, 2016?
prior to 1st April, 2016, ICDS-VII shall not
apply and it shall continue to be recognised
as per the law prevailing prior to that date.
th
Yes, the amount already taxed as interest
If the taxpayer sells a security on the 30
April, 2017. The interest payment dates income on an accrual basis shall be taken
are December and June. The actual date of into account for computation of income
receipt of interest is on the 30th June 2017, arising from such sale.
but the interest on accrual basis has been
accounted as income on 31st March 2017.
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Sr. Questions
No.
Whether the taxpayer shall be permitted
to claim a deduction of such interest i.e.
offered to tax but not received while
computing the capital gain?
19 How the securities held as stock in trade
be valued “category wise” under ICDSVIII?

Answers/ Clarification

For the measurement of securities held as
stock in trade, the securities are to be first
aggregated category wise. The aggregate
cost and net realisable value (NRV) of each
category of security is compared and the
lower of the two is to be taken as carrying
value as per ICDS-VIII.
Since specific provisions of the Act override
the provisions of ICDS, it is clarified that
borrowing costs to be considered for
capitalisation under ICDS IX shall exclude
those borrowing costs which are disallowed
under specific provisions of the Act.
Capitalisation of borrowing cost shall apply
for that portion of the borrowing cost which
is otherwise allowable as a deduction under
the Act.
Yes, as the definition of “borrowing cost” is
an inclusive definition. Bill discounting
charges and other similar charges are
covered as borrowing cost.
The capitalisation of general borrowing cost
under ICDS-IX shall be done on an asset-byasset basis.

20

Whether borrowing costs to be capitalised
under ICDS-IX should exclude portion of
borrowing costs that is disallowed under
specific provisions such as 14A, 43B, 40(a)
and 40A(2)(b)?

21

Whether bill discounting charges and
other similar charges would fall under the
definition of borrowing cost?

22

How to allocate borrowing costs relating
to general borrowing, as computed in
accordance with the formula provided
under Para 6 of ICDS-IX to different
qualifying assets?
What is the impact of Para 20 of ICDS-X Para 20 of ICDS X provides that all the
containing transitional provisions?
provisions or assets and related income shall
be recognised for the previous year
commencing on or after 1st April, 2016 after
taking into account the amount recognised,
if any, for the same for any previous year
ending on or before 31st March 2016.The
intent of the transitional provision is that
there is neither 'double taxation' of income
due to the application of ICDS nor there
should be escape of any income due to the
application of ICDS from a particular date.
This has been explained by way of an
example.

23
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Sr. Questions
No.
24 Whether provisions for employee benefits
such as provident fund, gratuity etc., are
excluded from the scope of ICDS-X?
25

Answers/ Clarification

Provisions for employee benefits that are
otherwise covered by AS 15 shall continue
to be governed by specific provisions of the
Act and are not dealt with by ICDS-X.
Where is the taxpayer required to make Disclosures shall be made in the tax audit
disclosures specified in ICDS?
report in Form 3CD. However, there shall
not be any separate disclosure requirement
for persons that are not liable to tax audit.

Cost Inflation Index [Notification No.44/2017]:
The CBDT notifies Cost Inflation Index for the F.Y. 2017-18 with new base year as F.Y. 2001-02,
which was earlier taken as F.Y. 1981-82. The notification will be effective from A.Y. 2018-19.
Sl. No.
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17

Financial Year
2001-02
2002-03
2003-04
2004-05
2005-06
2006-07
2007-08
2008-09
2009-10
2010-11
2011-12
2012-13
2013-14
2014-15
2015-16
2016-17
2017-18

Cost Inflation Index
100
105
109
113
117
122
129
137
148
167
184
200
220
240
254
264
272

Relaxation for transactions of acquisition of equity shares without paying STT [Notification
No.43/2017]:
In order to curb the practice of declaring unaccounted income as exempt long term capital gain,
the Finance Act, 2017 amended the provisions of section 10(38) of the Act to provide that
exemption arising on transfer of equity share acquired or on after 1st October, 2004 shall be
available only if the acquisition of share is chargeable to STT.
In view of the above, it has been notified that the condition of chargeability to STT shall not apply
to all transactions of acquisitions of equity shares entered into on or after 1st October, 2004.
Specified transactions as enumerated below are excluded:
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Acquisition of listed shares in preferential issues of a company whose shares are not
frequently traded in a recognized stock exchange;



Acquisition of existing listed equity share in a company not through a recognised stock
exchange of India, and



Acquisition of shares of company during the period of its delisting.

However, to protect the interest of genuine investors, exceptions are also provided in the
specified transactions.
Following are the major exceptions to which the circular doesn’t apply:



Acquisition of listed equity shares in a company which has been approved by the Supreme
Court, High Court, National Company Law Tribunal, SEBI or RBI;



Acquisition of listed equity shares in a company by any non-resident in accordance with
foreign direct investment guidelines issued by the Government of India;



Acquisition of listed equity shares in a company through preferential issue to which the
provisions of chapter VII of the SEBI (Issue of Capital and Disclosure Requirements)
Regulations, 2009 does not apply.

Quoting of Aadhar Number [Notification No.37/2017]:
As per the provisions of section 139AA, every person who has been allotted PAN as on 1st July,
2017, and who is eligible to obtain Aadhaar number, shall intimate his Aadhaar number to the
authority.
However, the Central Government notifies that the provisions shall not apply to an individual who
does not possess the Aadhaar number or the Enrolment ID and is:



residing in the States of Assam, Jammu and Kashmir and Meghalaya;



a non-resident as per the Income-tax Act, 1961;



of the age of eighty years or more at any time during the previous year;



not a citizen of India.

This notification shall come into force with effect from the 1st July, 2017.
GST to be excluded for deducting TDS on services rendered [Circular No.23/2017]:
The Board clarifies that wherever in terms of the agreement or contract between the payer and
the payee, the component of 'GST on services' comprised in the amount payable to a resident is
indicated separately, tax shall be deducted at source under Chapter XV Il-B of the Act on the
amount paid or payable without including such 'GST on services' component.
GST for these purposes shall include Integrated Goods and Services Tax, Central Goods and
Services Tax, State Goods and Services Tax and Union Territory Goods and Services Tax.
Restoration of “Struck Off” companies under the Companies Act, 2013:
In September last year, the Narendra Modi-led government deregistered over 2 lakh companies
for failing to have filed annual returns or financial statements for the preceding three financial
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years. While the action was apparently to ensure compliance with the company law, it was also
seen as the main aggressive in the government’s restriction on shell companies.



On 29th December, 2017, the CBDT issued instructions to tax officers that it may request
restoration or revival of any company that was struck off from the companies register in order
to recover tax dues.



The circular was issued in light of uncertainty regarding existing and potential tax liabilities of
a company that has ceased to exist.



The circular says the tax department will request or appeal for restoring an entity’s name in
the companies register if tax proceedings are already in progress or being contemplated and
also where departmental appeals, penalty proceedings and prosecution proceedings have
been initiated and are pending.



Not to apply to recover dues of department. Com has to discharge its liability to department.



The Board has decided that request/appeal for restoration of name of the ‘struck off’
company with retrospective date from the date of being ‘struck off’ shall be made by the
income-tax department in following situations:
 where proceedings under section 143(3)/144/147/153A/153C/set-aside cases were already
in progress; or
 where proceedings under section 143(3}/144/147/153A/153C are contemplated in near
future; or
 where Departmental Appeals were pending; or
 where Penalty proceedings already initiated were pending; or
 where Prosecution proceedings were initiated /launched.



It also points out that due emphasis must be made that the restoration is being requested to
protect the legitimate interests of revenue and that time is of essence as some proceedings
may get time-barred.



The circular suggests an alternative as well—an appeal before the National Company Law
Tribunal for revival of the company, the process for which is provided for in the company law.

Procedure for filing statement of income from a country or specified territory outside India and
Foreign tax credit (FTC):
The tax payer, being a resident shall be allowed a credit for the amount of any foreign tax paid by
him/her in a country or specified territory outside India, by way of deduction or otherwise, in the
year in which the income corresponding to such tax has been offered to tax or assessed to tax in
India, in the manner and to the extent as specified in Rule 128 of the Income tax rules, 2016.
As per Rule 128(9) of the Rules, the statement in Form 67 and the certificate or the statement
specifying the nature of income and the amount of tax deducted shall be required to be furnished
for the claim of FTC.
CBDT vide Notification No.9/2017 dated 19th September, 2017 has prescribed the procedure for
filing Form 67 (A statement of income from a country or specified territory outside India and FTC).

A-17

Key Tax & Regulatory Developments
The procedure has been prescribed as follows:

 Online filing of Form 67: All taxpayers who are required to file return of income electronically

u/s 139(1) of the Act read with rule 12(3) of the Rules, are required to prepare and submit
Form 67 online along with the return of income if credit is ought for the amount of any foreign
tax paid by the taxpayer in a country or specified territory outside India, by way of deduction or
otherwise, in the year in which the income corresponding to such tax has been offered to tax or
assessed to tax in India.

 Preparation and Submission of Form 67: Form 67 shall be available to all the taxpayer’s login.

The taxpayer is required to login into the e-filing portal using their valid credentials. A link for
filing the Form has been provided under “e-File - Prepare and Submit Online Forms (Other than
ITR)”. The completed Form 67 is mandatory signed by Digital Signature Certificate or verified
by Electronic Verification Code.

 Submission of Form 67 shall precede the filing of return of income.
Option form no. 3CFA for taxation of income from patent under section 115BBF:
The Finance Act, 2016 has inserted a new section 115BBF which will be effective from April, 2017.
The section enumerates on the taxes to be paid on income by way of royalty received in respect of
patents.
For the purposes of exercising the option for taxation of income by way of royalty in respect of a
patent developed and registered in India, by an eligible assesse under section 115BBF, the eligible
assessee shall furnish Form No. 3CFA duly verified in the manner indicated therein, and the same
shall be furnished in the following manner, namely:

 Electronically under digital signature; or
 Electronically through electronic verification code.
The form shall be furnished on or before the due date specified in Explanation 2 below sub-section
(1) of section 139 for furnishing the return of income for the relevant assessment year.
The Director General of Income-tax (Systems) shall specify the procedures, formats and standards
for the purposes for ensuring secure capture and transmission of data and shall also be
responsible for evolving and implementing appropriate security, archival and retrieval policies in
relation to furnishing and verification of the Form referred in sub-rule (1).
Settled View on Trade Advances not to be treated as “Deemed Dividend” as per provisions of
section 2(22)(e) of the Income Tax Act [Circular No.19/2017]:
Section 2(22) clause (e) of the Income Tax Act, 1961 (the Act) provides that “dividend” includes
any payment by a company, not being a company in which the public are substantially interested,
of any sum by way of advance or loan to a shareholder, being a person who is the beneficial
owner of shares (not being shares entitled to a fixed rate of dividend whether with or without a
right to participate in profits) holding not less than 10% of the voting power, or to any concern in
which such shareholder is a member or a partner and in which he has a substantial interest
(hereafter in this clause referred to as the said concern) or any payment by any such company on
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behalf, or for the individual benefit, of any such shareholder, to the extent to which the company
in either case possesses accumulated profits.
In light of the deemed dividend provision, disputes arose between taxpayers and the Tax
Authority on whether trade advances given by a company in its ordinary course of business for
commercial purpose can be deemed as dividend.
The Circular clarifies that trade advances in the nature of commercial transaction would not fall
within the ambit of the word “advance” under the deemed dividend provision.
The Circular also provides illustrative circumstances of trade advances/commercial transactions
which are not covered under the deemed dividend provision as upheld in some favorable High
Court judgments which have been relied upon by the CBDT.
The Circular further directs the Tax Authority not to file any further appeals on this issue and to
withdraw or not press appeals already filed by the Tax Authority.
Lease rent from letting out buildings/developed space along with other amenities in an
industrial park/SEZ- to be treated as business income [Circular No.16/2017]:
The issue whether income arising from letting out of premises/developed space along with other
amenities in an Industrial Park/SEZ is to be charged under head 'Profits and Gains of Business' or
under the head 'Income from House Property' has been subject matter of litigation in recent
years.
Assessees claim the letting out as business activity, the income arising from which to be charged
to tax under the head 'Profits and Gains of Business', whereas the Assessing Officers hold it to be
chargeable under the head 'Income from House Property'.
The board has considered the matter and accepted the judgment of Karnataka High Court in case
of CIT vs. Information Technology Park Ltd. ITA No 76 & 78/2012. [2014] 46 taxmann.com 239
(Karnataka).
In view of the above, it is now a settled position that in the case of an undertaking which develops,
develops and operates or maintains and operates an industrial park/SEZ notified in accordance
with the scheme framed and notified by the Government, the income from letting out of
premises/ developed space along with other facilities in an industrial park/SEZ is to be charged to
tax under the head ‘Profits and Gains of Business’.
The Circular further directs the Tax Authority not to file any further appeals on this issue and to
withdraw or not press appeals already filed by the Tax Authority.
Amendment in DTAA with other countries:
Name
of Type of DTAA
the Country
New
Zealand

Effective Date

Amendment (Article 26 “Exchange 7th September, 93/2017 dated
of Information” replaced)
2017
November, 2017

Republic of Amendment (Article 26 “Exchange 1st March, 2017
Slovenia
of Information” replaced)
Vietnam

Notification No.

Amendment (Article 26 “Exchange 21st
of Information” replaced)
2017
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No TDS on remittance of Passenger Service Fee (PSF) by an Airline to an Airport Operator
[Circular No.21/2017]:
Presently, the provisions of the Sec. 194-I of the Income Tax Act, 1961 being TDS on payment of
rent apply to the payment of Passenger Service Fee (PSF) by an Airline company to an Airport
Operator. Due to this view, disputes arose between the department and the assessee.
The Bombay High Court in case of CIT Vs. Jet Airways (India) Ltd. (2010) 195 Taxman 117 (Bom.),
has referred the case of japan Airlines and Singapore Airlines, wherein the Apex Court held that,
though, the normal meaning of the word ‘rent’ stood expanded, however, the primary
requirement is that the payment must be for the use of land and building and mere
incidental/minor/insignificant use of the same while providing other facilities and service would
not make it a payment for the use of land and buildings so as to attract Sec. 194-I of the Act.
Therefore, the CBDT now accepted the view of the Hon’ble Bombay High Court and decided to
exempt the PSF charges from the applicability of the provisions of the Sec. 194-I of the Act.
The CBDT further decided that, the appeals will not be filed by the department and those already
filed will be withdrawn/not pressed upon.
Form No. 16C as Certificate for TDS Deduction to Payee [Notification No.48/2017]:
In order to bring the high rental income groups within the ambit of tax, the government in the
Budget 2017 inserted a new Section 194IB. Under this Section, individuals and HUF who pay rent
of Rs. 50,000 or above to a resident person will have to deduct TDS at the rate of 5%. This change
is effective from 1st June, 2017.
The Government of India has now introduced TDS certificate in Form No. 16C. It reflects the
amount of TDS deducted on rent @ 5 % by the individual/HUF (u/s 194IB).
The person deducting the TDS on the rent is required to furnish Form 16C to the payee within 15
days from the due date of furnishing challan cum statement in Form 26QC.
TDS and filing of ITR in case both the parents of minor are dead [Notification No.5/2017]:
In the scenario where minor and both the parents have deceased, TDS deductors/bankers are
clubbing the interest income accrued to the minor in the hands of grandparents and issuing TDS
certificate to the grandparents.
This is not in accordance with the law since the Income Tax Act envisages clubbing of minor’s
income with that of the parents only and not any other relative.
The CBDT hereby specifies that in case of minors where both the parents have deceased, TDS on
interest income accrued to the minor is required to be deducted and reported against PAN of a
minor child unless a declaration under rule 37BA(2) is filed.
Optional reporting of details of one foreign bank account by the non-residents in refund cases:
Refund generated on processing of return of income is currently, credited directly to the bank
accounts of the tax-payers. Availability of the detail of bank accounts in which the refund is to be
credited is a precondition for direct credit of refund in the bank accounts.
A number of representations were received from the non-residents that they are facing difficulties
in getting refund as they do not have bank account in India and there is no column in the notified
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form of return of income for reporting details of foreign bank account by the non-residents for
this purpose.
In view of this, a facility has been provided in return of income for reporting of details of bank
account by non-residents, who do not have bank account in India and who are claiming incometax refund. Therefore, the non-residents who are not claiming refund or non-residents who are
claiming refund but having a bank account in India are not required to furnish details of their
foreign bank account in the return of income. However, the non-residents, who are claiming
income-tax refund and not having bank account in India may, at their option, furnish the details of
one foreign bank account in the return of income for issuance of refund.
Clarification on taxability of remuneration received in NRE bank account in India by a nonresident seafarer:
Based on the representations received, CBDT has issued a Circular No. 13/2017 dated 11th April,
2017, clarifying the taxability of remuneration received in the Non-Resident External (NRE) bank
account in India of a non-resident seafarer who has rendered services outside India on a foreign
ship.
CBDT has clarified that the remuneration received by a non -resident seafarer for the service
rendered outside India on a foreign going ship (with Indian Flag or Foreign Flag) shall not be
included in the total income of the individual merely because it has been credited in the NRE
account maintained with a bank in India.
Insertion of new Rule 17CB for taxation of trust’s accredited income u/s 115TD [Notification
No.32/2017]:
CBDT notifies new Rule 17CB for the purposes of Sec. 115TD which provides for taxation of trust’s
accredited income upon its conversion or merger with non 12AA entity.
The new Rule provides that for the purpose of arriving at ‘accredited income’ u/s 115TD(2), the
aggregate of fair market value (‘FMV’) of the total assets shall be the aggregate of FMV of all the
assets in the balance sheet as reduced by:



any amount of income-tax paid as deduction or collection at source or as advance tax
payment as reduced by the amount of income-tax claimed as refund under the Act, and



Any amount shown as asset including the unamortised amount of deferred expenditure which
does not represent the value of any asset.



The manner of determining the fair market value of shares and securities, immovable
properties, business undertaking, held by a trust or institution and other assets held by the
Trust etc. have been provided in the Rules in detail.



As per the Rules, for the purpose of section 115 TD of the Income Tax Act, the total liability of
the trust or institution shall be the book value of liabilities in the balance sheet on the
specified date which excludes following:


value of capital fund or accumulated funds or corpus, reserves or surpluses or excess of
income over expenditure,



any amount representing contingent liability,



any amount representing provisions made for meeting liabilities, other than ascertained
liabilities, and
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any amount representing provision for taxation, other than amount of tax paid as
deduction or collection at source or as advance tax payment as reduced by the amount of
income-tax claimed as refund under the Act, to the extent of the excess over the incometax payable with reference to the income in accordance with the law applicable thereto.

INTERNATIONAL REFORMS – INDIAN PERSPECTIVE
U.S. Tax Reform and its Implications on Indian Companies and Promoter families:
The US Congress finally passed a sweeping, debt-financed tax bill titled ‘Tax Cuts and Jobs Act of
2017’. While the full import of the reforms will be known with time, the changes in the corporate
tax structure could have tremendous consequences for emerging economies like India.
Listed hereunder are some of the reforms likely to have impact in the Indian context:
Reduced Tax Rate:



Reduction in Corporate tax rate from 35% to 21% effective from 1st January, 2018.
The Tax Cuts and Jobs Act is set to make some taxes that Indian units of U.S. multinational
firms pay in India a cost to their parents. The differential in tax rates—30% in India, exclusive
of surcharge, versus the new 21% in U.S.— will prevent US parents from fully adjusting the tax
credits earned in India to meet their tax liability on worldwide income in the U.S. The unused
tax credit becomes a cost.
The steep decline in tax rates and the elimination of certain deductions will sharply increase
the tax cost for Indian subsidiaries of U.S. corporations.

Territorial Tax System:



Further, U.S. is moving towards a territorial system of taxation. The basic principle behind this
system is that corporates are not obligated to retain profits in subsidiaries in foreign lands.
Corporations can bring the profits back into the U.S. after paying a one-time tax.



A territorial system of dividend taxation, which means that dividends paid by an Indian
subsidiary to its U.S. parent will be exempt in U.S. and the 20% DDT (dividend distribution tax)
paid in India will be an unclaimed tax cost. The problem will get compounded by proposed
provisions for disallowing of expenses made to related U.S. affiliates outside the U.S.

Repatriation tax on accumulative foreign earnings:



U.S. corporations, in pursuance of the change in the territorial tax system, will now be
encouraged to repatriate foreign earning representing post-1986 profits, which have not been
subjected to U.S. tax.



A one-time tax of 12% will be levied on such accumulated foreign earnings representing cash,
cash equivalent or short-term assets (5% tax on assets such as property, plant and machinery).

New excise tax:



All deductible payments made by U.S. companies to their related foreign companies will be
subjected to a 20% excise tax.



Deductible payments include the cost of goods sold and cost that forms the basis of
amortization of assets, royalties and services.
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Imports from related parties located in high-tax jurisdictions such as India could be spared
from an additional U.S. tax burden as the risk of shifting profits to India would remain low
given India's tough transfer pricing regime.

For India, the federal tax outflow will reduce for the companies that have U.S. operations. The
sectors which are likely to feel the impact are IT, services and BPO, pharmaceuticals and textiles.
Indian businesses now have an opportunity to increase investment in U.S. business, as well as
setting up manufacturing units in the U.S. However, the opposite may be more difficult as it ends
tax advantages for companies that move abroad from U.S. shores.

INTRODUCTION OF DUBAI VAT
New era in UAE as VAT takes effect:
The introduction of a Value Added Tax (VAT) regime in the UAE marks the beginning of a new era
in the history of the UAE economy where the general public will start sharing the burden of
budgetary expenditure. VAT is charged at each step of the 'supply chain' and consumers generally
bear the VAT cost.
It is implemented from 1st January, 2018:
Standard Rate of 5%. Mandatory threshold for registration: if the total value of its taxable supplies
made within the UAE exceeds Dirham 375,000 over the previous 12-month period.
Scope of Tax:
 Every Supply made by the Taxable Person.
 Import of Concerned Goods except as may be specified.
Responsibility for Tax:
 Taxable person making any supply.
 Importer of Concerned Goods.
 Registrant who acquires goods and on whom Reverse Charge is applicable.
Provisions relating to followings have been prescribed for effective implementation of statue;
 Supply of goods and services,
 Deemed Supply and Exceptions for Deemed Supply,
 Rules pertaining to supply: Date of supply, Place of supply, Place of residence, Value of
supply, Value of supply for related parties,
 Charging tax on profit margin - Registrant may opt to charge tax based on profit margin
earned on taxable supplies by notifying the authority,
 Zero rates and exemptions,
 Single and mixed supplies,
 Designated zones,
 Apportionment and Adjustment of Input Tax,
 Capital Assets Scheme,
 Adjustment of Tax after the Supply Date,
 Tax Invoices, Tax Credit Notes, Tax Period, Tax Returns, Payment and Reclaiming of Tax,
 Transitional Rules,
 Violations, Tax Evasion and Penalties.
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INDIRECT TAXES
Goods and Service Tax [GST]:
India’s biggest ever tax reform was GST, implemented from 1st July, 2017.
GST rates were determined in such a manner that they were close to or equal to effective taxes on
such goods and services in the erstwhile regime across central and state levies. Though this
exercise was thorough, the initial months saw tweaks in many goods for corrective actions.
On 1st July, there were lots of concerns about the industry’s preparedness, since this reform’s
impact was far-reaching with changes in processes, business models, supply chain, IT
infrastructure, pricing, working capital, etc. It turned out that the preparedness to handle this big
change was fairly good within the organized sectors which, in turn, tried to train and create
awareness within their ecosystem covering the smaller stakeholders.
While transition, invoicing and supply chain in the new regime was managed by many, however,
there were pockets of confusion which resulted in to de-stocking of goods in the distribution chain
prior to GST because of transition credit of legacy taxes/duties on inventories. The government did
eventually provide a fair mechanism for transition credits for goods with documentary evidence
on actuals or otherwise on a presumptive basis. The de-stocking led to decreased market activity
in the initial weeks/months of GST which, in turn, impacted the GDP growth numbers for that
quarter on the back of slower numbers during the demonetization period, creating a perception
challenge on the ground.
The GST law with its anti-profiteering provisions mandates reduction in price of the goods/services
on the basis of output rate reductions and savings due to input tax credit benefits. This saw most
sectors reducing prices in different ways, both on inventory and new stocks, to pass on benefits.
Stakeholders have to be acutely aware of the need to maintain appropriate documentation in case
of questions from authorities.
Another issue which needs immediate attention is the refund of input tax credit for exporters. It
impacts both, the small and the large exporters as the quantum and timing of refunds have a
direct impact on working capital requirements irrespective of size, which renders our exports
uncompetitive in a challenging export environment. The government is seized of this issue, with
both the GST committee on exports and ministry of commerce working on solutions to expedite
the process of refunds.
One of the important aspects of GST was its inbuilt self-policing compliance mechanism. GST
compliance has been the biggest pain point in initial months across the taxpayer spectrum.
However, later on GST council has eased compliance filing requirements.
Since implementation of GST, number of changes in tax rates and compliance procedures have
been made to ease hardship caused to taxpayers and consumers at large.
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GST rates for certain major Goods/Services:
GST Rate

Classified Goods (till 25th GST council Meeting dated 18th January, 2018)

Out of GST

 Petroleum and Petroleum products, Alcoholic Liquor for Human Consumption

Exempted
and
Nil rated

 Food grains, Cereals, Milk, Jaggery and Common Salt
 Essential items including food grains, 50% of items under Consumer Price Index
(CPI), Export of Goods and Services
 Khadi fabric sold through khadi village outlets, Idols made of clay, Charkha,
brooms and brushes. Indigenous handmade musical instruments like veena,
citar etc.
 Guar meal; hope cone; unworked coconut shell; Frozen or dried fish except in
unit container bearing brand name; Sugar.
 Vibhuti, de-oiled rice bran & Parts and accessories of manufacturing of hearing
aids
 Scientific & technical instruments, software and prototype supplied to public
funded research institution or a university/IISC/NIT/IIT
 Duty credit scrips.

0.25%

 Rough industrial diamonds
 Diamonds & precious stones

3%

 Pearls, precious or semi-precious stones, diamonds (other than rough
diamonds), precious metals (like gold and silver), imitation jewellery, coins

5%

 Walnuts, Tamarind dried, Roasted gram, and dhoop samgri;
 Mango slice dried, Khakhara & Plain chapatti/roti, Namkeens other than those
put up in unit container and bearing brand name or on which actionable claim is
available;
 Aryuvedic, unani, homeo-pethic, Siddha medicines other than bearing brand
name;
 Plastic waste, Rubber waste or scrap, Paper waste or scrap; E-waste; bio-mass
brequettes.
 Puffed rice chikki, peanut chikki, sesame chikki, revdi, tilrevdi, khaza, kazuali,
groundnut sweets gatta, kuliya; chutney powder; fly ash; sulphur recovered in
refining of crude.
 Air-craft engines, air-craft tyres & Aircraft seats.
 Tamarind Kernal powder; Mehndi paste in cones; LPG Supplied for Supply to
house-hold consumers by private players.
 Scientific & technical instruments, apparatus, equipment, accessories, Parts,
Components, spares, tools, raw material & consumables required to launch
vehicles, satellites & payloads.
 Articles of straw, of esparto or of other plaiting materials; basket ware and
wickerwork.

12%

 Textile caps; Nozzle for DIS or sprinklers; table and kitchen ware of wood;
rubber bands; Idols of wood, stone and mettle; stone inlay work; statues, paper
weights; other ornamental goods essentially of stone.
 Sewing thread of manmade filaments/ manmade staple fibers, All synthetic or
Artificial filament yarn, yarn of man-made staple fibers.
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GST Rate

Classified Goods (till 25th GST council Meeting dated 18th January, 2018)
 Wet grinders consisting of stone as grinder & tanks and other armour fighting
vehicles.
 Condensed milk; refined sugar & sugar cubes; pasta; diabetic food; printing ink;
hand bags and shopping bags of jutes; spectacle frames; hats etc.
 Sugar boiled confectionary; drinking water packed in 20 liters bottle; bio-diesel;
certain bio-pesticides; bamboo wood building joinery; Mechanical sprayer.
 Condensed milk, Printing ink, Specified parts of sewing machine, Furniture
wholly made of bamboo or cane, Diabetic food

18%

 Custard powder, Plastic raincoats, Rice rubber rolls, kitchen gas lighters
 Poster colour, modelling paste for children, plain shaft bearing 8483
 Wire cables, Insulated conductors, electrical insulators, electrical plugs,
switches, fuses.
 Iron and steel, Cement.
 Furniture, Mattress, bedding and similar furnishing.
 Liquid or cream for washing the skin.
 Shampoos, hair cream, hair dyes & similar other goods.
 Perfumes and toilet waters; beauty or make up preparations; fans, pumps &
compressors; lamp & light fittings; Primary Cell & batteries; slabs/goods of
marbles and granite.
 Wrist watches, clock, straps, parts; Razer & razor blades; multifunctional printer
and cartridges; office or desk equipment; door, windows or frame of aluminium;
wallpaper 7 wall covering.
 Articles of plaster, cement, asphalt, mica.
 Electrical, Electronic weighing machinery; Escalators; Fire extinguishers, Fire
extinguishing charge; Fork lifts, lifting & handling equipment; Earth moving &
levelling machinery.
 Cooling towers, pressure vessels & reactors; rubber tubes & miscellaneous
articles of rubber; All musical Instruments and their parts.
 Goggles, binoculars, telescope; cinematographic camera & projectors, Image
projector.
 Old & Used motor vehicles falling under chapter 87 subject to Non-availment of
ITC of excise duty/ VAT on the same. Buses use in public transport which
exclusively run on bio-fuels.

28%
28% +
Cess

 Pan masala and Cigars.
 Mid segment cars engine capacity of which < 1500 cc - 28% + Cess increase to
17%.
 Large Cars i.e .engine capacity exceeds 1500 cc – 28% + Cess increase to 20%.
 Sports utility vehicles –28% + Cess increase to 22%.
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GST Rate
Exempted
and
Nil Rated

5%

12% /
18%

28%

Classified Services (till 25th GST council Meeting dated 18th January, 2018)
 Basic Education, Healthcare, Agriculture related, Public Transport etc.
 Pure services to government entity and to include composite supply involving
pre-dominantly supply of services i.e. upto 25% of supply of goods.
 services by educational institution by way of conduct of entrance examination
against consideration in the form of entrance fee.
 Exemption to annuity paid by NHAI to concessionaires for construction of public
roads.
 Transportation of GTA to unregistered person excluding person required to pay
tax under RCM shall be exempted.
 Residential accommodation, Hotel/ Lodges with tariff below Rs. 1,000.
 services by way of admission to protected monuments.
 services by way of providing Information under RTI Act.
 services by way of transportation of goods from India to place o/s India by Air.
 Works contract services involving Pre-dominantly earth works supplied to
Government, local authority or Governmental authority.
 All stand-alone restaurants but without ITC.
 Goods transport.
 Rail tickets (other than sleeper class).
 Economy class air tickets.
 Cab aggregators.
 Selling space for advertisements in print media.
 Tailoring service.
 12% for services provided to government, local authority or governmental
authority/entity by way of construction, repair, alteration etc. of civil structure,
dam, canal; structure meant predominantly for cultural, educational or clinical
use etc.
 12% with ITC or 5% w/o ITC for transportation of natural gas through pipeline
 Permanent transfer of Intellectual property irrespective of whether it is supply
of goods or services the same will attract rate of 12% except in case of
Information technology software rate will be 18%.
 Business Class air travel will attract rate of 12%.
 Telecom services and Financial services will attract rate of 18%.
 Restaurants in hotel having room tariff of Rs. 7,500 per unit per day will attract
GST of 18% with full ITC.
 Services by way of admission to theme park, amusement rides etc. will attract
rate of 18%.
 Construction services of original metro & mono-rail projects will attract rate of
12%.
 Betting.
 Gambling.
 Hotel/ Lodges with tariff above Rs. 7,500.
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Following clarification has been given vide circular no. 8/8/2017 dated 4th October, 2017 on
export of Goods or Services or both without payment of Integrated tax under Bond/Letter of
undertaking [LUT]:
Eligibility to export under LUT: The facility of export under LUT has been now extended to all
registered persons who intend to supply goods or services for export without payment of
integrated tax except those who have been prosecuted for any offence under the CGST Act or the
Integrated Goods and Services Tax Act, 2017 or any of the existing laws and the amount of tax
evaded in such cases exceeds Rs. 250 lakh.
Validity of LUT: The LUT shall be valid for the whole financial year in which it is tendered.
Documents for LUT: Self-declaration to the effect that the conditions of LUT have been fulfilled
shall be accepted unless there is specific information otherwise. Practically, following documents
are to be submitted along with declaration for LUT:






Form GST RFD-11
Letter of Undertaking as per rule 96A
Form GST REG-06[Registration Certificate] or
Form GST REG-25[Certificate of Provisional Registration]

Time for acceptance of LUT/Bond: should be accepted within a period of three working days of its
receipt along with the self-declaration by the exporter. If not, it shall be deemed to be accepted.
Bank guarantee: IT will be required to be furnished by those persons who have been prosecuted
for cases involving an amount exceeding Rs. 2,50,000. A bond, in all cases, shall be accompanied
by a bank guarantee of 15% of the bond amount.
Realization of export proceeds in Indian Rupee: All export contracts and invoices shall be
denominated either in freely convertible currency or Indian rupees but export proceeds shall be
realized in freely convertible currency. However, export proceeds against specific exports may
also be realized in rupees, provided it is through a freely convertible Vostro account of a nonresident bank situated in any country other than a member country of Asian Clearing Union (ACU)
or Nepal or Bhutan”.
Accordingly, it is clarified that the acceptance of LUT for supplies of goods to Nepal or Bhutan or
SEZ developer or SEZ unit will be permissible irrespective of whether the payments are made in
Indian currency or convertible foreign exchange as long as they are in accordance with the
applicable RBI guidelines.
It may also be noted that the supply of services to SEZ developer or SEZ unit under LUT will also be
permissible on the same lines. The supply of services, however, to Nepal or Bhutan will be deemed
to be export of services only if the payment for such services is received by the supplier in
convertible foreign exchange.
Levy of IGST on High Sea Sales of imported goods and point of collection thereof:
'High Sea Sales' is a common trade practice whereby the original importer sells the goods to a
third person before the goods are entered for customs clearance. After the High sea sale of the
goods, the Customs declarations i.e. Bill of Entry etc. is filed by the person who buys the goods
from the original importer during the said sale.
GST council has decided that IGST on high sea sale (s) transactions of imported goods, whether
one or multiple, shall be levied and collected only at the time of importation i.e. when the import
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declarations are filed before the Customs authorities for the customs clearance purposes for the
first time. Further, value addition accruing in each such high sea sale shall form part of the value
on which IGST is collected at the time of clearance.
Filling of Refund Claims: Sr No.

Category of Refund

Process of Filling

1

Refund of IGST paid on export of No separate application is required as shipping
goods.
bill number itself will be treated as application
for refund.

2

Refund of IGST paid on export of Printout of Form GST RFD-01A needs to be
services/Zero rated supplies to SEZ filled manually with the jurisdictional GST
units or SEZ developers.
officer along with the documentary evidences.

3

Refund of unutilized ITC due to
accumulation of credit of tax paid on
input or input services used in making
zero rated supplies of goods or
services or both.

Form GST RFD-01A needs to be filled on
common portal. The amount of credit claimed
as refund would be debited in the electronic
credit ledger and the proof of debit needs to
be generated on the common portal. Printout
of the Form GST RFD-01A needs to be
submitted before the jurisdictional GST officer
along with the documentary evidences.

Refund of IGST paid on export of goods:
The shipping bill filed by an exporter shall be deemed to be an application for refund of integrated
tax paid on the goods exported out of India once export general manifest (EGM) and valid return
in Form GSTR-3 or Form GSTR-3B, as the case may be has been filed. Once these conditions are
met, the customs system shall process the claim for refund and an amount equal to the integrated
tax paid in respect of each shipping bill or bill of export shall be electronically credited to the bank
account of the applicant mentioned in his registration particulars and as intimated to the Customs
authorities.
Export General Manifest: Filing of correct EGM is must for treating shipping bill or bill of Export as
a refund claim. Commissioners must ensure that the concerned airlines/shipping lines/carriers file
EGM/Export report within prescribed time.
Details of export supplies in Table 6A of GSTR-1: The details of zero rated supplies declared on
Table 6A of return in Form GSTR-1 are matched electronically with the corresponding details
available in Customs Systems as per details provided in shipping bills/bill of export. Thus,
exporters must file their GSTR-1 very carefully to ensure that all relevant details match. For their
convenience, the details available in the Customs System have been made available for viewing
their ICEGATE login.
Valid return in Form GSTR-3 or Form GSTR-3B:
Filling of valid return in GSTR-3B is another pre-condition for considering shipping bill/Bill of
export as claim of refund. Exporters are advised to file these returns expeditiously without waiting
for the last date, to ensure that their refund is processed in timely manner.
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Bank account details:
As per Rule 96 of CGST Rules 2017, the refund is to be credited in the bank account of the
applicant mentioned in his registration particulars. As a practice, exporters have been declaring
details of bank account to Customs for the purpose of drawbacks etc. There is a possibility that
bank account of Customs does not match with those declared in the GST registration form. In
order to ensure smooth processing and payment of refund of IGST paid on exported goods, it has
been decided that said refund amount shall be credited to the bank account of the exporter
registered with Custom even if it is different from the bank account mentioned in registration
particulars. However, exporters may be advised to either change the bank account declared to
Customs to align it with their GST registration particulars or add the account declared with
Customs in their GST registration details.
Refund of IGST paid on export of services/Zero rated supplies to SEZ units or SEZ developers:
The application for refund of IGST paid on exports of services and supply of Goods or services or
both to SEZ units or SEZ Developer shall be made by filing the printout of FORM GST RFD- 01A
manually with the jurisdictional GST officer.
Supplier of goods shall file the refund application after such goods have been admitted in full in
the SEZ for authorized operations, as endorsed by the specified officer of the zone.
Supplier of services shall file the refund application along with evidence regarding receipt of
services for authorized operations as endorsed by the specified officer of the zone.
Refund of unutilized ITC due to accumulation of credit of tax paid on input or input services used
in making zero rated supplies of goods or services or both:
For Refund of unutilized ITC, FORM GST RFD-01A needs to be filed on the common portal. The
amount of credit claimed as refund would be debited in the electronic credit ledger and an ARN
number would get generated which is to be mentioned on the printout of FORM GST RFD- 01A
and needs to be submitted before the jurisdictional GST.
Refund of input tax credit would be granted in case of zero rated supplies without payment of tax
under bond or letter of undertaking as per the following formula:
Refund amount = Turnover of zero rated supply of goods/services * Net ITC
Adjusted Total turnover
Formula for computing refund on inverted duty structure:
Maximum refund = (Turnover of inverted rated duty supply of goods) *Net ITC – Tax payable on
amount
Adjusted Total turnover
such Inverted
Structure
Refund to International Tourist:
An enabling mechanism has been introduced in Section 15 of the IGST Act, 2017 whereby an
international tourist procuring goods in India, may while leaving the country seek refund of IGST
paid by him/her. The term, “tourist” has been defined and refers to any person who is not
normally a resident of India and who enters India for a stay of not more than 6 months for
legitimate non-immigrant purposes.
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Time limit for claiming refund:
All GST refund claims must be filed within 2 years from the relevant date. If the claim is in order,
the refund has to be sanctioned within a period of 60 days from the date of receipt of the claim.
Interest on the withheld refund is paid at the rate of 6% per annum. Interest on the delayed
refund (beyond 60 days, arising from order of authority/ court) is paid at 9% per annum.
The “relevant date” is different in every case. Relevant dates for some cases are as under–
Reason for claiming GST Refund

Relevant Date

Excess payment of GST

Date of payment

Export or deemed export of goods or services

Date of dispatch/loading/passing the frontier

Accumulated ITC as output is tax exempt or Last date of financial year to which the credit
nil-rated
belongs
Finalization of provisional assessment

Date on which tax is adjusted

Power with the Commissioner to withhold Refund in Certain Cases:
GST law provides that where an order giving rise to a refund is the subject matter of an appeal or
further proceedings or where any other proceedings under this Act is pending and the
Commissioner is of the opinion that grant of such refund is likely to adversely affect the revenue in
the said appeal or other proceedings on account of malfeasance or fraud committed, he may,
after giving the taxable person an opportunity of being heard, withhold the refund till such time as
he may determine. But it has been adequately safeguarded by provision for payment of interest @
9% per annum if, as a result of appeal, or further proceedings, the applicant becomes eligible for
refund.
Types of Refund Forms: Sr. No.

Particulars

Form No.

1

Refund application form(online)

Form GST RFD-01A

2

Acknowledgement

Form GST RFD-02

3

Deficiency notice

Form GST RFD-03

4

Provisional refund order

Form GST RFD-04

5

Payment advice

Form GST RFD-05

6

Refund sanction/ reject order

Form GST RFD-06

7

Order for adjustment of sanctioned refund amount

Form GST RFD-07

8

Notice for rejection of refund application

Form GST RFD-08

9

Reply to show cause notice

Form GST RFD-09

A-31

Key Tax & Regulatory Developments
Detailed procedure for manual processing of refund claims:
Steps

Remarks

Filing of refund application in  The corresponding electronic credit ledger of CT / ST /
FORM GST RFD- 01A online on the
UT / IT/ Cess would get debited and an ARN number
common portal (only when refund
would get generated.
of unutilized ITC is claimed)
Filing of printout of FORM GST  The printout of the ARN along with application of
RFD-01A
refund shall be submitted manually in the appropriate
jurisdiction.
 This form needs to be accompanied with the requisite
documentary evidences. This Form shall contain the
debit entry in the electronic credit ledger of the amount
claimed as refund in FORM GST RFD-01A.
Initial scrutiny of the Documents  The proper officer shall validate the GSTIN details on
by the proper officer
the portal to validate whether return in FORM GSTR-3
or FORM GSTR- 3B, as the case may be, has been filed.
A declaration is required to be submitted by the
claimant that no refund has been claimed against the
relevant invoices.
 Deficiencies, if any, in documentary evidences are to be
ascertained and communicated in Rule 90(2)–15 days’
time for scrutiny Rule 90(3)–Issuance of Deficiency
memo Rule 90(3)–Fresh refund application requirement
Rule 93(1)–recredit of refund amount applied for FORM
GST RFD-03 within 15 days of filing of refund
application.
 Deficiency Memo should be complete in all respects
and only one Deficiency Memo shall be given.
 Submission of application after Deficiency Memo shall
be treated as a fresh application.
 Resubmission of the application, after rectifying the
deficiencies pointed out in the Deficiency memo, shall
be made by using the ARN and debit entry number
generated originally.
 If the application is not filed afresh within thirty days of
the communication of the deficiency memo, the proper
officer shall pass an order in FORM GST PMT-03 and recredit the amount claimed as refund through FORM
GST RFD-01B.
Issue acknowledgement manually  The date of submission of application for which
within 15 days in FORM GST RFDacknowledgement has been given will be considered as
02
the date for ensuring whether the refund application
has been sanctioned within the stipulated time period.
 The amount of provisional refund shall be calculated
taking into account total input tax credit, without making
any reduction for credit being provisionally accepted.

A-32

Key Tax & Regulatory Developments
Steps

Remarks

Grant of provisional refund within  Provisional refund shall be granted separately for each
seven
days
of
issue
of
head CT/ ST/ UT/ IT/ Cess within 7 days of
acknowledgement
acknowledgement in FORM GST RFD-04.
 Before sanction of the refund a declaration shall be
obtained that applicant has not contravened rule 91(1).
 Payment advice to be issued in FORM GST RFD-05.
 Refund would be made directly in the bank account
mentioned in the registration.
Detailed scrutiny of the refund  The officer shall validate refund statement details with
application along with submitted
details in FORM GSTR 1 (or Table 6A of FORM GSTR-1)
documents
available on the common portal.
 The Shipping bill details shall be checked by officer
through ICEGATE SITE (www.icegate.gov.in) wherein
the officer would be able to check details of EGM and
shipping bill by keying in port name, Shipping bill
number and date.
 Further, details of IGST paid also needs to be verified
from FORM GSTR- 3 or FORM GSTR- 3B, as the case may
be, filed by the applicant and it needs to be verified
that the refund amount claimed shall be less than the
tax paid on account of zero rated supplies as per FORM
GSTR-3 or FORM GSTR- 3B, as the case may be.
 Ascertain what amount may be sanctioned finally and
see whether any adjustments against any outstanding
liability is required (FORM GST RFD-07 – Part A).
 Ascertain what amount of the input tax credit is
sanction-able, and amount of refund, if any, liable to be
withheld.
 Order needs to be passed in FORM GST RFD-07 – Part B.
If the sanction-able amount is less  Notice has to be issued to the applicant in FORM GST
than the applied amount
RFD-08.
 The applicant has to reply within 15 days of receipt of
the notice in FORM GST RFD-09.
 Principles of natural justice to be followed before
making the final decision.
 Final order to be made in FORM GST RFD- 06
Pre-Audit

 Pre-audit of the manually processed refund applications
is not required to be carried out, irrespective of the
amount involved, till separate detailed guidelines are
issued.
 Post-audit of the orders may however continue on the
basis of extant guidelines
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Steps

Remarks

Final sanction of refund

 The proper officer shall issue the refund order manually
for each head i.e. CT / ST / UT / IT/ Cess.
 Amount paid provisionally needs to be adjusted
accordingly.
 Payment advice is to be made in FORM GST RFD-05.
 The amount of credit rejected has to be recredited to
the credit ledger by an order in FORM GST PMT- 03 and
shall be intimated to the common portal in FORM GST
RFD- 01B.
 Refund, if any, will be paid by an order with payment
advice in FORM GST RFD-05.
 The details of the refund along with taxpayer bank
account details shall be manually submitted in
PFMS/[States’] system by the jurisdictional Division’s
DDO and a signed copy of the sanction order shall be
sent to PAO office for release of payment.

Payment of interest if any

 Amount, if any, will be paid by an order with payment
advice in FORM GST RFD-05.

Refund of accumulated Input Tax Credit not available even in case of inverted duty structure:
The government has notified that in respect of services in the nature of construction of complex,
building, civil structure or part thereof, refund of unutilized ITC is not available.
The government has notified following goods in respect of which no refund of unutilised input tax
credit shall be allowed, where the credit has accumulated on account of rate of tax on inputs
being higher than the rate of tax on the output supplies of such goods:
Tariff
item,
Sr.
heading,
sub- Description of Goods
No
heading or Chapter
1

5007

2

5111 to 5113

3

5208 to 5212

Woven fabrics of silk or of silk waste.
Woven fabrics of wool or of animal hair Refund of unutilised Input
Tax Credit (ITC).
Woven fabrics of cotton.

4

5309 to 5311

Woven fabrics of other vegetable textile fibres, paper yarn.

5

5407, 5408

Woven fabrics of manmade textile materials.

6

5512 to 5516

7

5608

8

5801

9

5806

Woven fabrics of manmade staple fibres.
Knotted netting of twine, cordage or rope; made up fishing nets and
other made up nets, of textile materials.
Corduroy fabrics.
Narrow woven fabrics, other than goods of heading 5807; narrow
fabrics consisting of warp without weft assembled by means of an
adhesive (bolducs)”.
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Tariff
item,
Sr.
heading,
sub- Description of Goods
No
heading or Chapter
10

60

Knitted or crocheted fabrics [All goods].

11

8601

Rail locomotives powered from an external source of electricity or by
electric accumulators.

12

8602

Other rail locomotives; locomotive tenders; such as Diesel-electric
locomotives, Steam locomotives and tenders thereof.

13

8603

Self-propelled railway or tramway coaches, vans and trucks, other
than those of heading 8604.

14

8604

Railway or tramway maintenance or service vehicles, whether or not
self-propelled (for example, workshops, cranes, ballast tampers, track
liners, testing coaches and track inspection vehicles).

15

8605

Railway or tramway passenger coaches, not self-propelled; luggage
vans, post office coaches and other special purpose railway or
tramway coaches, not self-propelled (excluding those of heading
8604).

16

8606

Railway or tramway goods vans and wagons, not self-propelled.

17

8607

Parts of railway or tramway locomotives or rolling-stock; such as
Bogies, bissel-bogies, axles and wheels, and parts thereof Refund of
unutilised Input Tax Credit (ITC).

8608

Railway or tramway track fixtures and fittings; mechanical (including
electro-mechanical) signalling, safety or traffic control equipment for
railways, tramways, roads, inland waterways, parking facilities, port
installations or airfields; parts of the foregoing.

18

Notification No.5/2017-Central Tax (Rate) for Goods.
Notification No.44/2017-Central Tax (Rate) for Goods.
Notification No.15/2017-Central Tax (Rate) for Services.
List of Inputs not eligible for Input Tax Credit (ITC) under GST:
As per 17(5) of CGST Act, 2017, for below mentioned items Input tax credit are not available
except in few cases:
Sr. Description
No. Goods
1

of

supply

of Allowed to only

Motor vehicles and other when they are used––
conveyances
(i) for making the following taxable supplies,
namely:—
(A) further supply of such vehicles or conveyances; or
(B) transportation of passengers; or
(C) imparting training on driving, flying, navigating
such vehicles or conveyances;
(ii) for transportation of goods;

A-35

Key Tax & Regulatory Developments
Sr. Description
No. Goods

of

supply

of Allowed to only

2

Food and beverages, outdoor
catering, beauty treatment,
health services, cosmetic and
plastic surgery

where an inward supply of goods or services or both
of a particular category is used by a registered person
for making an outward taxable supply of the same
category of goods or services or both or as an
element of a taxable composite or mixed supply

3

Membership of a club, health Not Available
and fitness center

4

Rent-a-cab, life insurance and where––
health insurance
(A) the Government notifies the services which are
obligatory for an employer to provide to its
employees under any law for the time being in force;
or
(B) such inward supply of goods or services or both of
a particular category is used by a registered person
for making an outward taxable supply of the same
category of goods or services or both or as part of a
taxable composite or mixed supply

5

Travel benefits extended to Not Available
employees on vacation such
as leave or home travel
concession

6

Works contract services when where it is an input service for further supply of
supplied for construction works contract service
[Refer foot note-1] of an
immovable property (other
than plant and machinery)

7

Goods or services or both Not Available
received by a taxable person
for construction (Refer foot
note-1) of an immovable
property [other than plant or
machinery (Refer foot note 2)] on his own account
including when such goods or
services or both are used in
the course or furtherance of
business.

8

Goods or Services or both on Not Available
which tax has been paid under
Composition scheme.

9

Goods or Services or both where goods is imported by him
received by a non-resident
taxable person
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Sr. Description
No. Goods

of

supply

of Allowed to only

10

Goods or Services or both Not Available
used
for
personal
consumption

11

Goods lost, stolen, destroyed, Not Available
written off or disposed of by
way of gift or free samples

12

Any tax paid in accordance Not Available
with the provisions of
"Determination of tax not
paid or short paid or
erroneously refunded or input
tax credit wrongly availed or
utilised by reason of fraud or
any willful misstatement or
suppression
of
facts",
"Detention,
seizure
and
release
of
goods
and
conveyances in transit" and
"Confiscation of goods or
conveyances and levy of
penalty"

Note 1 - “construction” includes re-construction, renovation, additions or alterations or repairs, to
the extent of capitalisation, to the said immovable property.
Note 2 - “plant and machinery” means apparatus, equipment, and machinery fixed to earth by
foundation or structural support that are used for making outward supply of goods or services or
both and includes such foundation and structural supports but excludes:
(i) land, building or any other civil structures;
(ii) telecommunication towers; and
(iii) pipelines laid outside the factory premises.
Composition Levy:
The objective of composition scheme is to bring simplicity and to reduce the compliance cost for
the small taxpayers. Suppliers opting for composition levy need not worry about the classification
of their goods or services or both, the rate of GST applicable on the same, etc. They are not
required to raise any tax invoice, but simply need to issue a Bill of Supply wherein no tax will be
charged from the recipient.
At the end of a quarter, the registered person opting for composition levy would pay a certain
specified percentage of his turnover for the quarter as tax, without availing the benefit of input
tax credit.
The provisions relating to composition levy are contained in section 10 of CGST Act, 2017 and
Chapter- II [Composition Rules] of Central Goods and Services Tax (CGST) Rules, 2017.
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Turnover limit for Composition Levy [Section 10(1)]:
The annual turnover limit for composition levy has been increased to Rs. 1 crore from Rs. 75 lakh
vide Notification No. 46/2017 CT dated 13th October, 2017. In 23rd GST Council meeting held on
10th November, 2017 said turnover limit will be increased to Rs. 1.50 crore.
However, the turnover limit for composition levy in respect of 9 of the Special Category States
namely: Arunachal Pradesh, Assam, Manipur, Meghalaya, Mizoram, Nagaland, Sikkim, Tripura and
Himachal Pradesh has been increased to of Rs. 75 lakh from Rs. 50 lakh vide Notification No.
46/2017 CT dated 13th October, 2017.
Supply of services by Composition taxpayer upto Rs. 5 lakh per annum will be allowed by
exempting the same.
Rate of Tax for persons opting Composition Scheme:
Category of persons

CGST Rate

SGST Rate

Manufacturers (other than manufacturers of such goods as may be
notified by the Government) (turnover in the State or Union
territory) [Notification No. 1/2018- Central Tax]

0.5%

0.5%

Suppliers making supply by way of or as part of any service or in
any other manner whatsoever, of goods, being food or any other
article for human consumption or any drink. (turnover in the State
or Union territory)

2.5%

2.5%

Trader (turnover will be counted only for supply of taxable goods)

0.5%

0.5%

[Notification No. 1/2018- Central Tax]
Relaxations to Construction Sector:
Construction is a key sector for development of any nation as good infrastructure is a primary
requirement in order to grow rapidly. Construction services are covered under Heading Number
9954 under the Service Accounting Codes [SAC].
Construction, in general, i.e. Construction of a complex, building, civil structure or a part thereof,
including a complex or building intended for sale to a buyer, wholly or partly, except where the
entire consideration has been received after issuance of completion certificate, where required,
by the competent authority or after its first occupation, whichever is earlier; is taxed at the rate of
18%. However, in case of supply of service involving transfer of property in land or undivided
share of land, an abatement of one third of the total amount charged will be provided for the
value of land or undivided share of land, as the case may be. So, the effective rate will be 12%.
Further, many relaxations are given with respect to Composite supply of works contract by
reducing GST rate to 12% for this sector, certain relaxations are as under:
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Description of Services

GST Rate Ref.
(%)
notification

Composite supply of works contract as defined in clause (119) of 12%
section 2 of the CGST Act, 2017, supplied to the Government, a local
authority or a Governmental authority or Government entity (vide
notification no. 31/CGST 13th October, 2017) by way of construction,
erection, commissioning, installation, completion, fitting out, repair,
maintenance, renovation, or alteration of:

20/CGST
22nd August,
2017

 historical monument, archaeological site or remains of national
importance, archaeological excavation, or antiquity specified under
the Ancient Monuments and Archaeological Sites and Remains Act,
1958;
 canal, dam or other irrigation works;
 pipeline, conduit or plant for (i) water supply (ii) water treatment,
or (iii) sewerage treatment or disposal
Composite supply of works contract as defined in clause (119) of 12%
section 2 of the CGST Act, 2017 (amended vide notification no.
46/2017 14th November, 2017) to the Central Government, State
Government, Union Territory, local authority or governmental
authority or Government entity (vide notification no. 31/CGST 13th
October, 2017) by way of construction, erection, commissioning,
installation, completion, fitting out, repair, maintenance, renovation,
or alteration of:

24/CGST
21st
September,
2017

 a civil structure or any other original works meant predominantly
for use other than for commerce, industry, or any other business
or profession;
 structure meant predominantly for use as (i) an educational, (ii) a
clinical, or(iii) an art or cultural establishment; or
 a residential complex predominantly meant for self-use or the use
of their employees or other persons specified in paragraph 3 of the
Schedule III of the Central Goods and Services Tax Act, 2017.
Composite supply of works contract as defined in clause (119) of 12%
section 2 of the Central Goods and Services Tax Act, 2017 and
associated services, in respect of offshore works contract relating to
oil and gas exploration and production (E&P) in the offshore area
beyond 12 nautical miles from the nearest point of the appropriate
base line.

31/CGST
13thOctober,
2017

Pure Service:
Nil rate of GST for Pure services provided to the Central Government, State Government, Union
territory, local authority or a Governmental authority by way of any activity in relation to any
function entrusted under article 243G and 243W of the Constitution:
Vide notification 12/2017, following conditions prescribed for nil rate of GST:
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 It must be Pure services (excluding works contract service or other composite supplies
involving supply of any goods);

 Services must be provided to the Central Government, State Government or Union territory or
local authority or a Governmental authority; and

 by way of any activity in relation to any function entrusted to a Panchayat under article 243G of
the Constitution or in relation to any function entrusted to a Municipality under article 243W of
the Constitution.

Some of the examples of Pure Services are as follows:

 Inspection Services,
 Consulting services,





Security services,
Technical Advisory services,
Technical Surveyor services,

Architect Services.
The definition of Governmental Authority for the purpose of this entry has been amended vide
Notification No. 32/2017 CT (R) dated 13th October, 2017 as an authority or board or any other
body, set up by an act of parliament or a State Legislature; or established by any government, with
90% or more participation by way of equity or control, to carry out any function entrusted to a
Municipality under Article 243W of the Constitution or to a Panchayat under Article 243G of the
Constitution.
Composite supply where goods constitutes not more than 25%:
Nil rate of GST will apply, in case of Composite supply of goods and services in which the value of
supply of goods constitutes not more than 25% of the value of the said composite supply provided
to the Central Government, State Government or Union territory or local authority or a
Governmental authority or a Government Entity by way of any activity in relation to any function
entrusted to a Panchayat under article 243G of the Constitution or in relation to any function
entrusted to a Municipality under article 243W of the Constitution. (Notification No. 2/2018Central Tax (Rate).
Reverse Charge Mechanism:
As per Section 2(98) of CGST Act, 2017, “Reverse charge” means the liability to pay tax by the
recipient of supply of goods or services or both instead of the supplier of such goods or services or
both under section 9(3)/9(4), or under section 5(3)/5(4) of the IGST Act.
GST shall be paid by the recipient of goods or services or both, on reverse charge basis in the
following cases:

 Supply of goods or services or both, notified by the Government on the recommendations of
the GST Council. This scenario is covered by section 9(3) of the CGST Act and section 5(3) of the
IGST Act.

 Supply of taxable goods or services or both by an unregistered supplier to a registered person.
This scenario is covered by section 9(4) of the CGST Act and section 5(4) of the IGST Act.
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Intra-State supply of taxable goods or services or both by an unregistered supplier to a registered
person are exempt from GST provided the aggregate value of such supplies of goods and/or
services received by a registered person from all unregistered suppliers does not exceed Rs. 5,000
in a day.
Vide notification 38/2017 dated 13th October, 2017, the liability under reverse charge
mechanism on taxable supplies of goods or services or both from an unregistered supplier is
nullified by providing exemption till 31st March, 2018 irrespective of any amount.
Provisions of TDS & TCS deferred to 1st April 2018:
After assessing the readiness of the trade, industry and Government departments, in 22nd GST
Council meeting, it has been decided that registration and operationalization of TDS/TCS
provisions shall be postponed till 31st March, 2018.
No GST payable at the time of receipt of advance for supply of goods:
As per the originally enacted provision of GST Act, the supplier was supposed to discharge GST
liability as and when advance payment is received for supply of goods. However, to remove the
hardship caused to tax payers, the GST council has relaxed the said provision and now, the
registered person who did not opt for the composition levy under section 10 shall pay the GST on
the outward supply of goods in the situations where advance payment is received for supply of
goods. [Notification No. 66/2017 – Central Tax, 15th November, 2017].
Gifts of value more than Rs. 50,000 made without consideration are subject to GST [Press
release 10th July, 2017]:
Gifts up to a value of Rs. 50,000 per year by an employer to his employee are outside the ambit of
GST. However, gifts of value more than Rs. 50,000 made without consideration are subject to GST,
when made in the course or furtherance of business.
The question arises as to what constitutes a gift. Gift has not been defined in the GST law. In
common parlance, gift is made without consideration, is voluntary in nature and is made
occasionally. It cannot be demanded as a matter of right by the employee and the employee
cannot move a court of law for obtaining a gift. Therefrom supply by the employer to the
employee in terms of contractual agreement entered into, will not be subjected to GST.
Supply of taxable goods by a registered supplier @ 0.10% GST rate to a registered recipient for
export: [Intra state CGST @0.05% and SGST @0.05%, Interstate IGST @0.10%]
Following conditions have been prescribed vide notification no. CGST 40/2017 and IGST 41/2017
for such lower tax structure;

 the registered supplier shall supply the goods to the registered recipient on a tax invoice;
 the registered recipient shall export the said goods within a period of ninety days from the date
of issue of a tax invoice by the registered supplier;

 the registered recipient shall indicate the GSTIN of the registered supplier and the tax invoice
number issued by the registered supplier in respect of the said goods in the shipping bill or bill
of export, as the case may be;
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 the registered recipient shall be registered with an Export Promotion Council or a Commodity
Board recognised by the Department of Commerce;

 the registered recipient shall place an order on registered supplier for procuring goods at
concessional rate and a copy of the same shall also be provided to the jurisdictional tax officer
of the registered supplier;

 the registered recipient shall move the said goods from place of registered
supplier:


directly to the Port, Inland Container Deport, Airport or Land Customs Station from where
the said goods are to be exported; or



directly to a registered warehouse from where the said goods shall be moved to the Port,
Inland Container Deport, Airport or Land Customs Station from where the said goods are to
be exported;

 if the registered recipient intends to aggregate supplies from multiple registered suppliers and
then export, the goods from each registered supplier shall move to a registered warehouse and
after aggregation, the registered recipient shall move goods to the Port, Inland Container
Deport, Airport or Land Customs Station from where they shall be exported;

 in case of situation referred above, the registered recipient shall endorse receipt of goods on
the tax invoice and also obtain acknowledgement of receipt of goods in the registered
warehouse from the warehouse operator and the endorsed tax invoice and the
acknowledgment of the warehouse operator shall be provided to the registered supplier as
well as to the jurisdictional tax officer of such supplier; and

 When goods have been exported, the registered recipient shall provide copy of shipping bill or
bill of export containing details of GSTIN and tax invoice of the registered supplier along with
proof of export general manifest or export report having been filed to the registered supplier
as well as jurisdictional tax officer of such supplier.

The registered supplier shall not be eligible for the above-mentioned exemption if the registered
recipient fails to export the said goods within a period of ninety days from the date of issue of tax
invoice.
Lower GST payable on used motor vehicle which was purchased prior to 1st July, 2017 and sold
before 1st July, 2020 (Notification no.37/2017 (Central Tax-rate):
The supplier of Motor Vehicle is a registered person and fulfils following conditions, then 65% of
the applicable GST rate shall apply.

 The motor vehicle is sold before 1st July, 2020;
 The Motor Vehicles was purchased by the lesser prior to 1st July, 2017 and supplied on lease
before 1st July, 2017;

 Such supplier had purchased the Motor Vehicle prior to 1st July, 2017 and has not availed input
tax credit of central excise duty, Value Added Tax or any other taxes paid on such vehicles.
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GST on sale of old and used motor vehicles [Notification No. 08/2018 CT(R) dated 25th January,
2018]:
Following GST rates have been prescribed for margin earned on sale of old and used motor
vehicles:
Sr. No.

HSN

Description

Rate

1

8703

Petrol, Liquefied petroleum gases (LPG) or compressed natural
gas (CNG) driven motor vehicles of engine capacity of 1200 cc
or more and of length of 4000 mm or more.

18%

2

8703

Diesel driven motor vehicles of engine capacity of 1500 cc or
more and of length of 4000 mm

18%

3

8703

Motor vehicles of engine capacity exceeding 1500 cc,
popularly known as Sports Utility Vehicles (SUVs) including
utility vehicles.

18%

4

87

Other than those mentioned from Sr. No. 1 to Sr.No.3

12%

Vehicle sold by a person dealing in buying and selling of second hand goods:

 GST shall be levied on Margin earned (Difference between the selling price and the purchase
price) where no input tax credit has been availed at the time of its purchase.

 If no Margin earned, no GST shall be leviable.
 GST rate on such margin earned is as per above Table.
Vehicle sold by any other registered person: The price at which such vehicle is sold will be
distributed in two parts:

 Margin earned: Consideration received less Depreciated value on the date of supply as per
Income Tax Act, 1961. Such margin will be taxed at concessional rates as mentioned in above
Table.

 Differential Amount (Consideration received less Margin earned, if any).
 This amount will be taxed at normal rates of GST as applicable to such vehicle.
Procedure regarding procurement of supplies of goods from DTA to EOU-EHTP-STP-BTP:
By amendment dated 18th October, 2017, supplies by DTA to EOU / EHTP / STP / BTP units should
be treated as deemed exports. Hence GST is required to be charged on the invoice but the refund
of the same can be claimed either by the supplier or the recipient.
Circular 14 dated 6th November, 2017 has been issued for prescribing procedure regarding
procurement of supplies of goods from DTA by EOU/ EHTP Unit / STP Unit / BTP Unit under
deemed export benefits under section 147 of CGST Act, 2017.
Implementing Electronic Sealing of containers by exporters under self-sealing procedure:
Vide circular 26/2017 dated 1st July 2017, the Government has decided to do away with the
sealing of containers by CBEC Officials from 1st September, 2017.
Government has issued circular (custom) 36/2017, 37/2017 and 41/2017 for Implementing
Electronic Sealing of containers by exporters under self-sealing procedure.
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Thereafter, Government has relaxed requirement of mandatory e-sealing in view of insufficient
stock of e-seals with the notified vendors and taking into consideration representations received
from several trade associations, exporters, custodians, and other stakeholders.
Now, requirement of mandatory e-sealing is as under;

 All entitled exporters who have acquired RFID e-seals and are stuffing containers at approved
premises for exports through Ports/ICDs where facilities for readers are available shall be free
to continue/adopt the new e-sealing procedure and need not seek presence of officers of the
department for supervising stuffing. Essentially, this implies that the procedure is voluntary for
entitled exporters till 15th December, 2017;

 With effect from 15th December, 2017, e-sealing shall become mandatory in respect of the
exports, who have been permitted self-sealing facilities under the erstwhile procedure;

 Compulsory for full container load at approved premises with effect from 1st January 2018 for
all ports/ICDs.

In case there are still no readers available at any port/ICD 15 days prior to 31st December 2017, it
shall be communicated to board by fax/email. [Circular 44 dated 18th November, 2017]
Implementation of E-Way Bill system:
After GST Council reviewed the progress of readiness of hardware and software required for the
introduction of nationwide e-way Bill system and after discussions with all the states, the
following decisions are taken to implement the E Way Bill rules in two stages:

 From 1st February, 2018 for interstate movement of goods, and
 From 1st June, 2018 for intra state movement of goods E Way bill will become mandatory. The
states can opt to follow the e-way bill system any time before 1st June, 2018.
Period from 16th January, 2018 to 31st January 2018 will be used as trial period for all stakeholders.
Following is the summary of E way Bill rules for immediate reference;
General Rule
Special Cases

 Goods value > Rs. 50,000, Any movement of by registered person or
inward supply from unregistered person.
Any interstate movement irrespective of value:
 Any goods, from Principal to Job Worker.
 Handicraft goods from person exempted from registration.

Who is liable to  Registered Person, Transporter, Principal or Person exempted from
generate
registration on case to case basis.
For whom it is  Unregistered person until they are covered under special cases.
optional
From where to  www.ewaybill.gov.in, Android App, SMS, ASP Integration with web
generate
portal, using GST Suvidha Provider.
Forms Prescribed
 EWB 01, which contains two parts: Part A – Details of goods moved,
Part B – Detail of vehicle. After completing part A and part B, E Way Bill
no. (EBN) can be generated.
Validity of E Way Bill  1 Day for first 100 km thereafter for every 100 Km or part thereof
No.
additional 1 day.
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Documents required  Invoice / Bill of Supply / Delivery Challan for consignment of goods.
to Generate E Way  Transport by road through transporter: Transporter ID.
Bill No.
 Transport by road through owned / hired vehicle: Vehicle number.
 Transport by Rail / Air / Vessel: Transport document number, date of
document.
Documents/Devices  the invoice or bill of supply or delivery challan, as the case may be.
required to carry  a copy of the e-way bill or the EBN, either physically, or
during Transit.
 where notified by the Commissioner, EBN mapped to a Radio
Frequency Identification Device (RFID) embedded on to the
conveyance.
Exemption
from • specified goods in E Way rules.
generation of E Way • Goods transport in non-motorized vehicle.
Bill.
• Goods transport from port, airport, air cargo complex and land
customs station to Inland container depot or Container Freight Station
for Custom clearance.
• Transport in notified areas.
Following states have notified the date for implementation of E-way bill for intra state movements
from 1st February, 2018.
State/ Unionterritories
Jammu & Kashmir
Uttarakhand
Rajasthan
Bihar
Tripura
West Bengal
Odisha
Gujarat
Maharashtra
Karnataka
Tamilnadu
Haryana

Notification No.
SRO 16, dated, 11-1-2018
07/2018/9(120)/XXVII(8)/2017/CT-74, dated 1-1-18.
F.12(46)/FD/Tax/2017-Pt.III-154 dated : 29-12-2017
S.O. 05 dated 2-1-18.
F.1-11-91-Tax/GST/2017 (Part) dated, 5-1-18
74/2017-state tax No. 2312-FT., dated 29-12-17.
777/2017, No.38443-FIN-CT1-tax-0043/2017/FIN dated 30-12-2017.
74/2017-state tax, No.(GHN-142)/GSTR-2017(16) dated 29-12-2017
74/2017-State tax, No.MGST.1018/C.R.04/taxation-1, dated 29-12-2017.
(25/2017 )No.FD 47 CSL 2017, dated 29-12-2017.
G.O.(Ms.) No.187, dated 29-12-2017.
04/ST-2 , dated 9-1-2018.

Following States/Union territories have yet not notified the date for implementation of E-Way Bill
system for Intra State movements (Source-CBEC):
1.
4.
7.
10.
13.
16.
19.
22.

Punjab
Himachal Pradesh
Arunachal Pradesh
Mizoram
Jharkhand
Daman & Div
Goa
Puducherry

2.
5.
8.
11.
14.
17.
20.
23.

Chandigarh
Uttar Pradesh
Nagaland
Meghalaya
Chhattisgarh
Dadar & Nagar haveli
Lakshadweep
Andaman & Nikobar Island
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9.
12.
15.
18.
21.
24.

Delhi
Sikkim
Manipur
Assam
Madhya Pradesh
Andhra Pradesh
Kerala
Telangana
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Due dates for Filing Returns under GST from July 2017 to March 2018:
Return
Form

Particulars

Monthly compliance

GSTR-3B

Summary
Provisional
Return
Details of
outward
supplies

20th of the next month

GSTR-1

GSTR-2
GSTR-3

GSTR-4

GSTR-5

GSTR-6

Details of
inward
supplies.
Finalization
of details of
outward
supplies and
inward
supplies
Return for
person
opted
Composition
scheme
Return for
NonResident
foreign
taxable
person
Return for
Input
Service
Distributor

Turnover above Rs. 1.5
crore have to file monthly
GSTR-1

Quarterly Compliance
July-Sept
Oct-Dec
Jan-March
-

-

-

Taxpayers with turnover upto Rs. 1.5
crore can file quarterly GSTR-1

July 2017 to Nov 2017 - 10/01/2018 15/02/2018 30/04/2018
10/01/2018
Dec 2017 : 10/02/2018
Jan 2018 : 10/03/2018
Feb 2018 : 10/04/2018
March 2018 : 10/05/2018
Due date not yet specified
Due date not yet specified

-

24/12/2017 18/01/2018 18/04/2018

July 17 to Dec 17 31/01/2018

July 17- 31/12/2017

-

-

-

-

-

Guideline for rectifying errors in GST return:
Vide Circular no. 26/2017-GST dated 29th December, 2017, CBEC has issued illustrative guidelines
for rectifying common errors done by taxpayer while filing Form GSTR-3B. When the taxpayer has
already offset the liability, and filed GSTR-3B and then after any change in data is found; then such
rectification will be done as under:
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Error Description

Changes to be made in GSTR-3B

Changes to be made in GSTR-1

Liability was under Such shortfall in liability needs to be
reported in GSTR-3B disclosed along with applicable
interest in next month/quarter’s
GSTR-3B along with liability of such
next tax period.

Such additional liability needs to
be disclosed in GSTR-1 of the
same month/quarter. If the same
has not been disclosed in same
month’s GSTR-1; then disclose it
in next month’s GSTR-1 in which
taxpayer makes the payment.

Liability
overreported
GSTR-3B

Such excess payment can be
reduced in GSTR-1 of the same
month/quarter. If the same
amended disclosure was not
made in same month/quarter’s
GSTR-1 then, one needs to
reduce
liability
through
amendments under Table 9 of
FORM
GSTR-1
of
next
month/quarter.

was Such excess payment needs to be
in reduced from next month/quarter’s
GSTR-3B. The said amount can be
adjusted from the liability or if it is not
feasible then can claim the refund
also.

Inter-state outward
supply
wrongly
shown as Intra-state
outward supply in
GSTR-3B

In such case, taxpayer needs to report
Inter-state
supply
in
next
month/quarter’s liability, make the
payment of Tax along with applicable
interest and adjust the wrongly paid
Intra-state liability in the subsequent
month/quarter’s return or claim
refund of the same.

Taxpayer can report correct
liability in respective month or
quarter’s GSTR-1. But, if the same
is not mentioned in respective
tax period then, the same needs
to be amended by filing Table 9
of
subsequent
month
or
quarter’s GSTR-1.

Input Tax Credit Such additional ITC needs to be added No action required
(ITC) was UNDER in next month or quarter’s GSTR-3B.
reported in GSTR-3B
Input Tax Credit As taxpayer has utilized ineligible ITC No action required
(ITC) was OVER to offset his GST liability, he will have
reported in GSTR-3B to pay (through cash) / reverse such
over reported utilized ITC with interest
in next month/quarter’s GSTR-3B.
Input Tax Credit
(ITC) of the wrong
tax was taken in
GSTR-3B i.e. ITC of
CGST shown as IGST

As taxpayer has filed the returns and No action required
there is an unutilized IGST credit
which was inadmissible to him, he will
have to pay / reverse such ITC of IGST
in the return of subsequent tax period.
Further, credit of CGST can be availed
in GSTR-3b of subsequent month or
quarter as the case may be.
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GSTN is launching a Self Help Portal, Helpdesk mailbox: helpdesk@gst.gov.in will be
discontinued:
To enable expression of issues and problems related to GST System and its services, GSTN is
launching a Self Help Portal (https://selfservice.gstsystem.in/) as a single platform where tax payer
call log tickets for any issues or concerns and for quick resolution. This will be launched soon.
The current mail id helpdesk@gst.gov.in will NOT be active any more.
The new system is user friendly and the tax payer can articulate and explain the issues faced them
in effective manner. This new facility will have the following advantages:

 Enable the raising of tickets by tax payers themselves, providing all required information and





reducing to and from communication between helpdesk and tax payers, helping to reach a
faster resolution.
Enable the tax payer to check the progress of his ticket that raised in the past, with latest
status.
Check the resolution comments in case the ticket is closed.
Effective functionality of providing resolution of known errors generally faced along with the
links to FAQ (based on the issue that being faced).
Better analysis of data on issues faced by taxpayers and other stakeholders using GST System

Changes in mandatory registration criteria:
According to registration rules under GST, person making interstate taxable supply of
goods/services and ecommerce operators were required to obtain registration irrespective of
threshold limit of exemption i.e. turnover of Rs. 20 lakh [Rs. 10 lakh for special category states],
however vide notification no. 65/2017 dated 15th November, 2017 central government have
removed criteria of mandatory registration for person making interstate taxable supply of
goods/services and stated that for registration the threshold limit of exemption will be considered
for supplies on all India basis.
Also, E-commerce sellers/aggregators [except who is required to collect tax at source under
section 52 of the CGST act] need not register if total turnover is less than Rs. 20 lakh [Rs. 10 lakh
for special category states].
Further, Job workers making inter-state supply of services to a registered person are exempted
from registration if their turnover is below Rs. 20 lakh [Rs. 10 lakh for Special category states] vide
Notification No. 7/2017 – Integrated Tax dated 14th September, 2017.
Amendment of registration:
Except for the changes in some core information in the registration application, a taxable person
shall be able to make amendments without requiring any specific approval from the tax authority.
In case the change is for legal name of the business, or the State of place of business or additional
place of business, the taxable person will apply for amendment within 15 days of the event
necessitating the change. The Proper Officer, then, will approve the amendment within the next
15 days. For other changes like the name of day-to-day functionaries, e-mail IDs, mobile numbers
etc. no approval of the Proper Officer is required, and the amendment can be affected by the
taxable person on his own on the common portal.
Cancellation of Registration:
The Proper Officer [PO], at his own or on application filed by Registered taxable person [RTP] or
its legal heir, may cancel the registration under the following situation:
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 Discontinuance of Business, transfer of business, death of proprietor, amalgamation with other
legal entity, demerger or otherwise disposal of business.

 Change in the constitution of business.
 Taxable person no longer required to be registered other than voluntarily registered person.
 a person registered under any of the existing laws, but who is not liable to be registered under

the GST Act. The due date for cancellation of provisional registration is extended to 31st March,
2018.
The PO may cancel the registration under the following situations:

 RTP contravened the provision of law.
 Person paying tax under composite scheme has not filed return for three consecutive tax
period.

 Any taxable person other than mentioned above is not filing return for continuous period of six
months.

 Person has taken voluntary registration and has not commenced business in six months from
the date of registration.

 Registration has been obtained by means of fraud, willful misstatement or suppression of fact.
Final Returns:
When the GST registration of a registered person other than an Input Service Distributor or a nonresident taxable person or a person paying tax under the composition scheme or TDS/TCS; has
been cancelled, the person has to file a final return within three months of the date of
cancellation or date of order of cancellation, whichever is later, electronically in FORM GSTR-10
through the common portal.
Forms for cancellation of GST registration:
GST REG 16
GST REG 17
GST REG 18
GST REG 19
GST REG 20

Application form for Cancellation
Show cause notice for cancellation of registration
Reply to SCN within 7 days
Order for cancellation of Registration
Order for dropping the proceeding for cancellation of Registration

Revocation of Cancellation:
In case of cancellation of registration by PO at his own motion, RTP may apply for revocation of
cancellation within 30 days from the date of service of cancellation order.
The PO after looking at the application, either revoke the order or reject the application.
The PO cannot reject the application without giving the reasonable opportunity of being heard.
Audit under GST Laws:
Audit denotes:

 The examination of records, returns & other documents maintained by the registered person;
 To verify the correctness of turnover declared, taxes paid, refund claimed & input tax credit
availed; and

 To assess compliance with the provisions of the said Act and rules.
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Types of Audits:
There are three types of audit, namely:
1. By Taxable Person:
Every registered person whose aggregate turnover during a financial year exceeds Rs. 2 Crore
shall get its accounts audited and furnish a copy of audited annual accounts along with a
reconciliation statement, duly certified, in FORM GSTR-9C, electronically through the common
portal either directly or through a Facilitation Centre notified by the Commissioner.
2. Audit by Tax Authorities:
Sr No. Title
Particulars
1
Who can Conduct The [Commissioner of CGST/Commissioner of SGST] or any
Audit
officer authorised by him.
2
Notice
Before 15 working days of conducting the audit.
3
Time limit for Audit Within 3 months from the date of commencement of audit*.
Completion
Commissioner may extend the period by a further period of
maximum 6 months.
4
Communication of Within 30 days from conclusion of audit, information of the
Findings
findings along with rights and obligations and the reasons for
the findings should be communicated to taxable person.
Where the audit conducted under section 65 sub-section (1)
5
Action
results in detection of tax not paid or short paid or erroneously
refunded, or input tax credit wrongly availed or utilized, the
proper officer may initiate action under section 66 or 67.
* Commencement of Audit:- The date on which the records and other documents, called for by
the tax authorities, are made available by the taxable person OR The actual institution of audit at
the place of business, whichever is later.
3. Special Audit
Sr. No. Title
1

2

3

4

Particulars

Circumstances
for
special
Audit
Conduct
of
special Audit

A special audit can be instituted in limited circumstances where
during scrutiny, investigation, etc. it comes to the notice that a case
is complex or the revenue stake is high.
A Chartered Accountant or a Cost Accountant so nominated by the
Commissioner may undertake the audit. The auditor will have to
submit the report within 90 days or within the further extended
period of 90 days.
Cost of special The expenses for examination and audit including the remuneration
Audit
payable to the auditor will be determined and borne by the
Commissioner.
Action
Based on the findings/observations of the special audit, action can
be initiated under demand and recovery provision.

Audit – Relevant GST Forms:
Form
GST ADT–01
GST ADT–02

Purpose
To Intimate about general audit by Commissioner.
To submit findings of the Audit to the Registered Person.
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Form
GST ADT–03
GST ADT–04

Purpose
To issue direction to conduct special audit by Chartered Accountant or Cost
Accountant.
To submit findings of the Special Audit to the Registered Person for further
proceedings.

Anti-Profiteering:
Meaning of Anti-Profiteering:
As per section 171 of the CGST/SGST Act, any reduction in rate of tax on any supply of goods or
services or the benefit of input tax credit shall be passed on to the recipient by way of
commensurate reduction in prices. An authority may be constituted by government to examine
whether input tax credits availed by any registered person or the reduction in tax rate have actually
resulted in a commensurate reduction in the price of goods or services or both supplied by him.
Objective:
The GST law contains a provision on anti-profiteering measure as a deterrent for trade and
industry to enjoy unjust enrichment in terms of profit arising out of implementation of Goods and
Services Tax in India, i.e., anti-profiteering measure would obligate the businesses to pass on the
cost benefit arising out of GST implementation to their customers.
Section 171 provides that it is mandatory to pass on the benefit due to reduction in rate of tax or
from input tax credit to the consumer by way of commensurate reduction in prices.
Anti-profiteering Authority:
The National Anti-Profiteering Authority is an assurance to consumers. If any consumer feels the
benefit of tax rate cuts is not being passed on, he can complain to the authority. The body is
mandated to ensure that the benefits of GST rate reduction is passed on to consumers.
The five-member anti-profiteering authority will have power to ask those not passing on the tax
benefit to return the undue profit earned to consumers along with an 18% interest, reduce prices
and if the consumer is not identifiable, deposit the amount in a Consumer Welfare Fund.
The flow of investigation and adjudication has been given below:
State Level Screening Shall examine applications involving local issues and forward it to the
Committee
standing committee with recommendations if it deems fit.
Standing Committee
Shall examine applications received from interested parties or
commissioner or any other person, and ascertain if evidence
submitted is sufficient for it to be a fit case for Investigation.
It shall than refer the case to DG safeguards within 2 months.
Director
General Shall conduct investigations and collect necessary evidences and
Safeguards
within 3 months of receipt of reference, submit a report of findings to
National Anti-Profiteering Authority.
National
Anti- Shall pass order within 3 months of receiving the report from
Profiteering Authority
Directorate General safeguards
Anti-Profiteering measures are to be enforced by the NAA by passing requisite orders mandating
reduction in prices or ensuring compensatory payments with interest to the recipient. The NAA is
also empowered to impose penalty and even issue directions for cancellation of registration if the
situation demands it. The NAA is expected to be in operation for a minimum period of 2 years
from the date on which the Chairman assumes office.
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Offences prescribed under the GST Act:
Offence
Nature of Offense
Related To
Invoice/ Bill
 Supply goods or services without Invoice or Issue incorrect Invoice.
 Issue Invoice or bill without any supply of goods/services or in violation of
related provisions under the Act.
 Issues any invoice or document by using the registration number of another
registered person.
Payment of
 Collects tax but fails to pay the same; or
Tax
 Collects tax in contravention of related provisions and fails to pay the same;
 Beyond a period of 3 months from the due date of payment.
Tax Deduction  Fails to deduct tax as per specified provisions or fails to pay the tax deducted.
Tax On
 Fails to collect the taxes as per specified provisions or fails to pay the same.
Collection
Input tax
 Takes/Utilises ITC without actual receipt of the goods or services either fully
Credit (ITC)
or partially.
 Takes or distribute ITC in contravention of the related provisions.
Refund Of Tax  Fraudulently obtains the Refund of tax.
Records and
 Falsify or substitute financial records, produce fake records or documents or
documents
furnishes any false information OR return with intent to evade the taxes.
 Fails to keep, maintain or preserve books of Accounts and other documents
in accordance with provisions.
 Fails to furnish the information or documents called by the officer or Furnish
False documents or Information.
 Tampers with or destroy any material evidence or document.
Registration
 Though liable under the Act, fails to take the registration.
 Furnishes any false information with regards to thereof.
Others
 Obstructs/prevents any officer in discharging his duties.
 Transportation of taxable goods without covering documents as specified.
 Suppression of turnover which leads to tax evasion
 Supplies, transport, preserve any goods which are liable to confiscation.
 Dispose off/tampers with goods that have been seized, detained under the
Act.
Amount of Penalty for Registered person who supplies any goods/services on which tax has not
been paid/short paid/erroneously refunded/ ITC has been wrongly availed/Utilised:
For reason of fraud/any willful statement or suppression of facts to evade taxes, Penalty shall be
higher of Rs. 10,000 or Amount of tax due.
For any other reason, penalty shall be higher of Rs. 10,000 or 10% of amount of tax due.
Punishment to any person who supplies any goods/services on which tax has not been
paid/short paid/erroneously refunded/ ITC has been wrongly availed/Utilised:
Amount of dues
Exceeding Rs. 5 crore
Rs. 2 crore to Rs. 5 crore
Rs. 1 crore to Rs. 2 crore

Imprisonment
Up to 5 Years
Up to 3 Yeas
Up to 1 year

A-52

Key Tax & Regulatory Developments
Any person who falsifies financial records or produces false records/documents/information with
intent to evade tax; Obstructs or prevents any officer from discharging his duty; Tampers with or
destroy any material evidence shall be punishable with the imprisonment which may extend up to
6 months.
Below mentioned persons are liable to penalty up to Rs. 25,000:

 Aids or abets any offences specified above.
 Acquires possession of or in any way deals with the goods/ services which he knows or has
reason to believe that those are liable to confiscation.

 Fails to appear before the officer when issued with summon for appearance to give evidence or
produce a document in an inquiry.

 Fails to Issue an invoice according to specified provisions or fails to account for an invoice in
books of accounts.
If a person fails to file the Information return u/s 150 within the specified time, the proper officer
may direct that person to be liable to Penalty of Rs. 100 per day subject to maximum of Rs. 5,000.
If a person without reasonable cause, fails to furnish information or return u/s 151 (Power to
collect statistics) or provides knowingly false information he shall liable to Penalty of Rs. 100 per
day subject to maximum of Rs. 25,000.
Any person who contravenes any provision of the Act or Rules for which no penalty is specifically
provided, shall be liable to penalty up to Rs. 25,000.
General Disciplines related to penalty:
Not applied for those penalties for which penalty specified is either of fixed sum or fixed % of
amount.

 Penalty shall not be imposed for any breaches where the amount of tax involved is less than Rs.
5,000 or for mistakes which is easily rectifiable and made without any fraudulent intent or
gross negligence.
 Penalty Imposed under the Act shall be commensurate with the degree and severity of the
breach and depends on the facts and circumstances.
 The penalty shall be imposed only after giving the opportunity of being heard.
 While imposing the penalty, the officer shall specify the nature of breach and applicable law,
regulation or procedure under which amount of penalty is prescribed.
Government has power to waive late fee or penalty in part or full for such class of taxpayers under
mitigating circumstances as may be recommended by the GST Council.

 By notification no.28/2017 & 50/2017 Government has waived late fee payable for late return
filing of GSTR-3B for the month of July to September, 2017.
 By notification no. 64/2017 government has waived late fee payable for late filing of GSTR – 3b
for October, 2017 to in excess of Rs. 25 per day, provided where tax payable is NIL, waived late
fee in excess of Rs.10 per day.
Detention, Seizure and release of goods and conveyances in transit:
In case of contravention of any provision of the Act while transporting or storing the goods; then
such goods, vessel in which such goods are carried and related documents can be detained or
seized.
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In case of default, if owner of goods:

 Comes forward voluntarily for payment of the taxes, then penalty will be 100% of tax due for
taxable goods and in case of exempted goods 2% of value of the goods

 In other case, penalty shall be 50% of value of taxable goods and for exempted goods 5% of
the Value.

On the payment of or upon furnishing of security equivalent to the amount of the tax and Penalty
as mentioned above, Proper officer shall release the goods.
Confiscation of Goods/Conveyance and levy of Penalty:
Every order of confiscation shall be passed only after giving the opportunity of being heard to the
concern person.
• In below mentioned actions by any person, Goods and/or Conveyance shall be liable for
confiscation.
Action
Consequence
1. Supplies or receives goods in contravention of the Resulting in actual evasion of the tax.
provision of the Act.
2. Not Accounting for tax
Carrying a liability for payment of tax.
3. Supply of goods liable to tax
Without applying for Registration.
4. Use of conveyance as a means of transport of In contravention of provisions of the act
taxable goods
or rules made thereunder.
5. Contravention of any provision of the Act or Rules With intent to evade payment of Tax.
made there under.

•

Conveyance shall not be confiscated where the owner of the conveyance proves that it is
without the connivance of owner himself, his agent or person in charge of conveyance.

•

Before confiscating the goods, the Concerned officer shall give an option to pay fine in lieu of
the confiscation to the owner of goods. Note that fine shall not exceed to the market value of
the goods confiscated reduced by the value of tax and further the same shall not be less than
the value of penalty amount payable if the goods are liable to be detained or seized.

•

If the proper officer is satisfied that the confiscated goods/conveyance are not required for
any proceedings under the Act, then he shall after giving reasonable time not exceeding 3
months to pay fine in lieu of confiscation, dispose the goods and deposit the sale proceeds
with the Government.

Offences by Companies:
In case of an offence committed by a company, every person in charge of and was responsible for
the business of the company at the time when offence committed as well as company shall be
deemed to be guilty of the offence and proceedings will be done accordingly.
Where it is proved that offence is committed with the connivance of any director, manager,
secretary or other officer than they shall also be deemed to be guilty of the offence.
Where an offence under this Act has been committed by a taxable person being a partnership firm
or a LLP or a HUF or a trust, the partner or karta or managing trustee shall be deemed to be guilty
of that offence and proceedings will be done accordingly.
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REGULATORY DEVELOPMENTS
FOREIGN INVESTMENTS,
REGULATIONS

EXCHANGE

CONTROL

AND

RBI

FOREIGN DIRECT INVESTMENT [FDI] POLICY
FDI in single brand retail:
Very recently, the Union Cabinet has allowed 100% FDI through automatic route in single brand
retail sector.
Prior to this amendment, FDI was allowed upto 49% under automatic route in single brand retail.
Beyond this limit, government nod was needed.
Further, Indian entities engaged in the single brand retail trading sector and having foreign
investment above 51% were subject to a mandatory local sourcing requirement (from India) of
30% of the value of the goods purchased, preferably from micro, small and medium enterprises.
Now, such Indian entities can set-off their “incremental” requirement against goods produced for
the global marker as well as the goods produced for the Indian market for a period of five (5) years
from setting-up the first store in India.
FDI in air India:
In order to facilitate the privatisation of Air India, the Cabinet has allowed FDI upto 49% in
national carrier “Air India” under the approval route. However, substantial ownership and
effective control of M/s Air India Ltd. shall continue to be vested in Indian Nationals.
Joint audits:
As per the existing FDI policy, there is no stipulation about appointment of auditors by Indian
Companies that receive foreign investments. Normally, foreign equity partner dictates the term of
appointment of auditors, who are chosen in most cases from the international top 4 audit firms.
The Central Government has brought in changes in the FDI Policy with respect to audit firms.
Accordingly, it has been decided that wherever the foreign investor wishes to specify a particular
audit firm having international network for the Indian investee Company, then audit of such
investee company shall be carried out as joint audit where the other auditor shall not be part of
the same international network.
This move is expected to improve the corporate governance as well as business prospects of the
local CA Firms.
On plain reading of the provisions, in case, it is not evident from the agreement/documents that
the appointment of auditor from the international top 4 audit firm has been mandated by the
foreign investor, the company may not be required to appoint any Indian firm as a joint auditor.
Prior Approval for Issue of Equity Shares for Non-Cash consideration done away with:
The government has now decided to allow issue of equity shares against non-cash consideration
under the automatic route for sectors which are under the automatic route against import of
capital Goods/machinery/equipment (excluding second-hand machinery) and pre-operative/preincorporation expenses (including payment of rent etc.).
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Construction Development Sector:
A new clause has been inserted whereby it is clarified that “real estate broking services” does not
fall under the real estate business and hence 100% FDI is allowed under automatic route.
Power exchanges:
Presently, Foreign Portfolio Investors (“FPIs”) are allowed to invest in this sector only through the
secondary market.
Government has removed this restriction, by enabling FPIs to invest in power exchanges through
the primary market also. This change will enhance investments in power exchanges sector.
Foreign investment into an Indian company engaged only in the activity of investing in the
capital of other Indian company/ies (regardless of its ownership or control):
Presently, all the Indian Companies as well as Core Investment Companies (CIC) engaged in the
activity of investing in the capital of other Indian company/ies/ LLP, will require prior Government
approval, regardless of the amount or extent of foreign investment.
The Government has now allowed 100% automatic route for foreign Investment in Investing
Companies registered as NBFC.
However, Foreign Investment in Core Investment Companies (CICs) and other investing companies
engaged in the activity of investing in the capital of other Indian company/ies/LLP, shall be
continued to remain under Government approval route. Further, CICs will continue to follow RBI’s
regulatory framework for CICs.
FDI in limited liability partnerships [LLP’s]:
Recently, the Government allowed a foreign company to be appointed as a designed partner of an
Indian LLP having FDI.
In another significant development, it is provided that the Individuals appointed as designated
person need not necessarily be a person resident in India.
LLPs shall now be eligible to avail External Commercial Borrowings (ECBs).
In order to further liberalise the policy, it is proposed to allow a company having foreign
investment to be converted into an LLP under the automatic route if it is solely engaged in a sector
where foreign investment up to 100% is permitted under automatic route without any FDI-linked
performance conditions.
Abolition of Foreign Investment Promotion Board [FIPB]:
In June, 2017, the Government approved proposal to abolish FIPB. Subsequent to this, the work of
granting government approval for foreign investment under extant FDI Policy and FEMA
Regulations is entrusted to the concerned administrative ministries/departments.
The eleven notified sectors/activities requiring government approval with concerned
administrative ministries/departments are listed below:
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Sr. No.
1
2
2A
3
4
5
6
7
8
9(a)

9(b)

10
11
12

13

12
13

14
15

Sector/Activity

Administrative Ministry/Department
Mining
Ministry of Mines
Defence
Department of Defence Production,
Ministry of Defence
Cases relating to FDI in small arms
Ministry of Home Affairs
Broadcasting
Ministry of Information and Broadcasting
Print Media
Ministry of Information and Broadcasting
Civil Aviation
Ministry of Civil Aviation
Satellites
Department of Space
Telecom
Department of Telecommunication
Private Security Agency
Ministry of Home Affairs
Applications involving investments from Department of Industrial Policy and
Countries of Concern falling under Promotion
automatic
route
sector/activities,
requiring security clearance as per the
extant FEMA 20, FDI Policy and security
guidelines, amended from time to time
Cases pertaining to Government Nodal
Administrative
approval
Route
sectors/activities Ministries/Departments
requiring security clearance as per the
extant FEMA 20, FDI Policy and security
guidelines, amended from time to time
Trading (Single and Multi Brand and Department of Industrial Policy and
food products retail trading)
Promotion
FDI proposals by Non-Resident Indians Department of Industrial Policy and
(NRIs)/ Export Oriented Units requiring Promotion
approval of the Government
Applications relating to issue of equity Department of Industrial Policy and
shares under the FDI policy under the Promotion
Government route for import of capital
goods/machinery/equipment (excluding
second-hand machinery)
Applications relating to issue of equity Department of Industrial Policy and
shares
for
preoperative/
pre- Promotion
incorporation
expenses
(including
payments of rent etc.)
Financial Services not regulated by Department of Economic Affairs
regulator
Applications for foreign investment into Department of Economic Affairs
a Core Affairs Investment Company or
an Indian company engaged only in the
activity of investing in the capital of
other India Company/ies
Banking (Public and Private)
Department of Financial Services,
Ministry of Finance
Pharmaceuticals
Department of Pharmaceuticals, Ministry
of Chemicals and Fertilisers
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Foreign Exchange Management (Transfer or Issue of Security by a Person Resident Outside
India) Regulations, 2017:
RBI came out with fresh regulations in supersession of Notification No. FEMA 20/2000-RB and
FEMA 24/2000-RB both dated May 3, 2000, as amended from time to time. This regulation
provides for mainly following:
 Restriction on investment by a person resident outside India;
 Restriction on receiving investment
 Permission for making investment by a person resident outside India
 Acquisition through a rights issue or a bonus issue
 Issue of shares under Employees Stock Options Scheme to persons resident outside India
 Issue of Convertible Notes by an Indian startup company
 Merger or demerger or amalgamation of Indian companies
 Transfer of capital instruments of an Indian company by or to a person resident outside India
 Pricing Guidelines
 Taxes and Remittance of sale proceeds
 Reporting requirements
 Advance Remittance Form (ARF)
 Form Foreign Currency-Gross Provisional Return (FC-GPR)
 Annual Return on Foreign Liabilities and Assets (FLA)
 Form Foreign Currency-Transfer of Shares (FC-TRS)
 Form Employees’ Stock Option (ESOP)
 Form Depository Receipt Return (DRR)
 Form LLP (I)
 Form LLP (II)
 LEC(FII)
 LEC(NRI)
 Downstream Investment
 Form Convertible Notes (CN)
 Delays in reporting
 Downstream Investment
 Prohibited activities for investment by a person resident outside India
 Permitted sectors, entry routes and sectoral caps for total foreign investment
 Entry Routes
 Sectoral Caps

OTHER FOREIGN EXCHANGE DEVELOPMENTS
Prohibition on Indian party from making direct investments in countries identified by the
financial action task force (FATF) as “Non-cooperative countries and territories”:
Indian Investor shall make no direct investment in an overseas entity located in the countries
identified by the Financial Action Task Force (FATF) as “Non Co-operative countries and
territories” as per list available on FATF website or as notified by the Reserve Bank of India from
time to time. “Non Co-operative countries and territories” as per FATF is as under:
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Bosnia and Herzegovina;
Democratic People’s Republic of Korea;
Ethiopia;
Iran;
Iraq;
Sri Lanka;
Syria;
Trinidad and Tobago;
Tunisia;
Vanuatu;
Yemen.

Amendment in respect of APR filing for overseas JV/ WOS:
Till now, the Statutory Auditors of the Indian Party were required to certify the true and fair
picture of the annual accounts of overseas JV/ WOS, in case the same were not subject to audit as
per the laws of the host country of the respective JV/ WOS.
As per the notification dated 14th November, 2017, the Statutory Auditors of the Indian party shall
have to certify that the law of the host country does not mandatorily require auditing of the books
of accounts of JV/ WOS and the figures in APR has been furnished as per the unaudited accounts.
It is further provided that the above exemption related to furnishing unaudited accounts shall not
be available to the JV/ WOS registered in any territories like Sri Lanka, Iran, Iraq, Syria, Democratic
People’s Republic of Korea etc. which is either under observation of FATF or in respect of which
enhanced due diligence is recommended by FATF or RBI.
New Concept of Convertible Note introduced for Startup Companies:
‘Convertible note’ means an instrument issued by a startup company evidencing receipt of money
initially as debt, which is repayable at the option of the holder, or which is convertible into such
number of equity shares of such startup company, within a period not exceeding five years from
the date of issue of the convertible note, upon occurrence of specified events as per the other
terms and conditions agreed to and indicated in the instrument.
Issue of Convertible Notes by startup companies:
 A person resident outside India (other than an individual who is citizen of Pakistan or
Bangladesh or an entity which is registered / incorporated in Pakistan or Bangladesh), may
purchase convertible notes issued by an Indian startup company for an amount of Rs. 25 lakh
or more in a single tranche.
Here, a ‘startup company’ means a private company incorporated under the Companies Act,
2013 or Companies Act, 1956 and recognised as such by the Department of Industrial Policy
and Promotion, Ministry of Commerce and Industry.
 A startup company engaged in a sector where foreign investment requires Government
approval may issue convertible notes to a non-resident only with approval of the Government.
 A startup company issuing convertible notes to a person resident outside India shall receive the
consideration by inward remittance through banking channels or by debit to the NRE/ FCNR(B)/
Escrow account maintained by the concerned person in accordance with the Foreign Exchange
Management (Deposit) Regulations, 2016, as amended from time to time.
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Provided that an escrow account for the above purpose shall be closed immediately after the
requirements are completed or within a period of six months, whichever is earlier. However, in
no case continuance of such escrow account shall be permitted beyond a period of six months.
 NRIs may acquire convertible notes on non-repatriation basis in accordance with the Principal
Regulations.
 A person resident outside India may acquire or transfer, by way of sale, convertible notes, from
or to, a person resident in or outside India, provided the transfer takes place in accordance
with the pricing guidelines as prescribed by RBI. Prior approval from the Government shall be
obtained for such transfers in case the startup company is engaged in a sector which requires
Government approval.
 The startup company issuing convertible notes shall be required to furnish reports as
prescribed by RBI.
Compounding of Contraventions under FEMA, 1999:
The powers of compounding contraventions relating to delay in filing the Annual Return on
Foreign Liabilities and Assets (FLA return), by all Indian companies which have received FDI have
been delegated to all Regional Offices of RBI (except Kochi and Panaji) without any limit on
amount of contravention. Kochi and Panaji regional offices can compound the above
contraventions for amount of contravention below Rs. 1 crore only. The contraventions of Rs. 1
crore or more under the jurisdiction of Kochi and Panaji Regional Offices will continue to be
compounded at Central Office as hitherto.

SECURITIES AND EXCHANGE BOARD OF INDIA
Fine for Non-compliance of certain provisions of SEBI (Issue of Capital and Disclosure
Requirements) Regulations, 2009 (“ICDR Regulations”)
The Stock exchanges shall impose fine on the companies for non-compliance of certain provisions
of ICDR Regulations as under:
Regulations
95(1)

Violation

Fine

Delay in completion of bonus issue

75

Companies not allotting the shares
on conversion of convertible
securities within 18 months

108(2)

Issuer not approaching the exchange
for listing of equity shares within 20
days from date of allotment

Rs. 20,000 per day of non-compliance.
If non-compliance continues for more
than 15 days, additional fine of 0.01 % of
paid up capital of the entity or Rs. 1
crore, whichever is less.
Paid-up capital for this purpose shall be
the paid up capital as on first day of the
financial year in which the noncompliance occurs

The recognized stock exchange shall issue notice to the non-compliant listed entity to pay fine
within 15 days from the date of the notice.
The recognized stock exchanges shall publish on their website the names of entities that are liable
to pay fine for non-compliance, the amount of fine imposed, details of fines received, etc.
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The amount of fine realized shall be credited to the "Investor Protection Fund" of the concerned
recognized stock exchange.
If any entity fails to pay the fine imposed, the recognized stock exchange may initiate appropriate
enforcement action, including prosecution.

Non-compliance with the Minimum Public Shareholding (MPS) requirements
To maintaining consistency and uniformity of approach in the enforcement of Minimum Public
Shareholding (MPS) norms mandated under Listing Regulations, the recognized stock exchanges/
depositories shall follow the below mentioned procedure, as applicable, with respect to noncompliant listed entities, their promoters and directors:
 The stock exchanges shall review compliance with MPS requirements based on shareholding
pattern/ other filings made by the listed entities from time to time. Within 15 days from date of
observation of non-compliance, the stock exchanges shall issue notices to such entities
intimating all actions taken/ being taken as per this circular and advise the entities to ensure
compliance.
 On observing non-compliance, the stock exchange shall impose a fine of Rs. 5,000 per day of
non-compliance on the entity.
 The stock exchange shall intimate the depositories to freeze the entire shareholding of the
promoters and promoter group in such listed entity till the date of compliance by such entity.
 The promoters, promoter group and directors of the entity shall not hold any new position as
director in any other listed entity till the date of compliance by such entity.
In cases where the entity continues to be non-compliant for a period more than one year
 The stock exchange shall impose an increased fine of Rs. 10,000 per day of non-compliance on
the entity and such fine shall continue to be imposed till the date of compliance.
 The stock exchange shall intimate the depositories to freeze all the securities held in the
Demat account of the promoter and promoter group till the date of compliance by such entity.
 Direction as per above shall continue till the date of compliance by such entity.
The amount of fine realized as per the above structure shall be credited to the "Investor
Protection Fund" of the concerned stock exchange. If any non-compliant listed entity fails to pay
the fine despite receipt of the notice as stated above, the stock exchange may initiate appropriate
action.
Upon intimation of compliance by the entity with the MPS requirements, the concerned stock
exchange shall, on being satisfied of such compliance:
 Intimate the depositories to unfreeze the shares and other securities of the promoter and
promoter group of the entity.
 Intimate the entity that directions imposed as above shall not continue and the listed entity
shall subsequently intimate the same to its promoters, promoter group and directors.
 Disseminate the information on its website regarding the compliance achieved by the entity.
The stock exchanges shall periodically disclose on their website the following:
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 Names of non-compliant entities, amount of fine imposed, freezing of shares held by the
promoters and promoter group and other actions taken against the entity;
 Status of compliance including details regarding fine paid by the entity.
Disclosures by listed entities of defaults on payment of interest/ repayment of principal amount
on loans from banks/ financial institutions, debt securities, etc.:
Corporates in India primarily rely on loans from the banks. Many banks are presently under
considerable stress on account of large loans to the corporate sector turning into stressed assets/
Non-performing Assets (NPAs). Some companies have also been taken up for initiation of
insolvency and bankruptcy proceedings.
In order to address this critical gap in the availability of information to investors, listed entities
shall comply with the requirements as stated below:
The circular shall be applicable to all listed entities which have listed specified securities (equity
and convertible securities), non-convertible debt securities and non-convertible and redeemable
preference shares.
The disclosures shall be made to the stock exchanges when the entity has defaulted in payment of
interest/ instalment obligations on debt securities (including commercial paper), Medium Term
Notes (MTNs), Foreign Currency Convertible Bonds (FCCBs), loans from banks and financial
institutions, External Commercial Borrowings (ECBs) etc.
‘Default’ shall mean non-payment of interest or principal amount in full on the pre-agreed date.
The entities shall make disclosures within one working day from the date of default at the first
instance of default in the format specified.
Listed entities shall disclose prescribed details if there is any outstanding amount under default as
on the last date of any quarter within 7 days from the end of such quarter.
Guidance Note on Board Evaluation:
The Companies Act, 2013 and SEBI (Listing Obligations and Disclosure Requirements) Regulations,
2015 (“SEBI LODR”) contain broad provisions on Board Evaluation i.e. evaluation of the
performance of:
 The Board as a whole,
 Individual directors (including independent directors and Chairperson) and
 Various Committees of the Board.
The provisions also specify responsibilities of various persons/ committees for conduct of such
evaluation and certain disclosure requirements as a part of the listed entity's corporate
governance obligations.
A guidance note in this matter has been prepared in order to guide listed entities by elaborating
various aspects of Board evaluation that may help them to improve the evaluation process, derive
the best possible benefit and achieve the objective of the entire process.
The guidance note covers all major aspects of Board Evaluation including the following:
 Subject of Evaluation i.e. who is to be evaluated;
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 Process of Evaluation including laying down of objectives and criteria to be adopted for
evaluation of different persons;
 Feedback to the persons being evaluated;
 Action Plan based on the results of the evaluation process;
 Disclosure to stakeholders on various aspects;
 Frequency of Board Evaluation;
 Responsibility of Board Evaluation and
 Review of the entire evaluation process periodically.
The purpose of the Guidance Note is to educate the listed entities and their Board of Directors
about various aspects involved in the Board Evaluation process and improve their overall
performance as well as corporate governance standards to benefit all stakeholders. This would
serve as a guide for listed entities and may be adopted by them as considered appropriate.
Amendments in provision relating to the Schemes of Arrangement by Listed Entities:
SEBI had issued a circular in 2015 laying down detailed requirements to be complied with by listed
entities while undertaking schemes of arrangements. Out of the said circular, some important
regulations are amended recently as below:

 The Provisions of this circular shall not apply to schemes which solely provides for merger of a

wholly owned subsidiary or its division with the parent company. However, such draft schemes
shall be filed with the Stock Exchanges for the purpose of disclosures and the Stock Exchanges
shall disseminate the scheme documents on their websites.

 The listed entity shall pay a fee to SEBI at the rate of 0.1% of the paid-up share capital of the
listed/ transferee/ resulting company, whichever is higher, post sanction of the proposed
scheme, subject to a cap of Rs. 5 lakh.

 Valuation report and Fairness opinion:
The Valuation report and the fairness opinion shall be provided by Independent Chartered
Accountant and independent SEBI registered Merchant banker respectively. The Chartered
Accountant and the merchant banker referred herein shall not be treated as independent in
case of existence of any material conflict of interest among themselves or with the company,
including that of common directorship or partnership.

 Schemes of arrangement involving unlisted entities:
In case of schemes of arrangement between listed and unlisted entities, the following
conditions shall be satisfied:
 The listed entity shall include the applicable information pertaining to the unlisted entity/ies
involved in the scheme in the format specified for abridged prospectus as provided in Part
D of Schedule VIII of the ICDR Regulations, in the explanatory statement or notice or
proposal accompanying resolution to be passed sent to the shareholders while seeking
approval of the scheme.
The accuracy and adequacy of such disclosures shall be certified by a SEBI Registered
Merchant Banker after following the due diligence process. Such disclosures shall also be
submitted to the Stock Exchanges for uploading on their websites.
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 At least 25% of the post-scheme paid up share capital of the transferee entity shall comprise
of shares allotted to the public shareholders in the transferor entity:
Provided that an entity which does not comply with the above requirement may satisfy the
following conditions:

- The entity has a valuation in excess of Rs.1600 crore as per the valuation report;
- The value of post-scheme shareholding of public shareholders of the listed entity in the
transferee entity is not less than Rs.400 crore;

- At least 10% of the post-scheme paid up share capital of the transferee entity comprises
of shares allotted to the public shareholders of the transferor entity; and,

- The entity shall increase the public shareholding to at least 25% within a period of one

year from the date of listing of its securities and an undertaking to this effect is
incorporated in the scheme.

- Unlisted entities can be merged with a listed entity only if the listed entity is listed on a
Stock Exchange having nationwide trading terminals.

 Insertion of additional conditions for entities seeking relaxation under Securities Contracts
(Regulation) Rules, 1957:

In case of a scheme involving merger of a listed company or its division into an unlisted entity
the entire pre-scheme share capital of the unlisted issuer seeking listing shall be locked in as
follows:
 Shares held by Promoters up to the extent of 20% of the post-merger paid-up capital of the
unlisted issuer, shall be locked-in for a period of three years from the date of listing of the
shares of the unlisted issuer.
 The remaining shares shall be locked-in for a period of one year from the date of listing of
the shares of the unlisted issuer.
 No additional lock-in shall be applicable if the post scheme shareholding pattern of the
unlisted entity is exactly similar to the shareholding pattern of the listed entity.
Provided that the shares locked-in under this clause may be pledged with any scheduled
commercial bank or public financial institution as collateral security for loan granted by such
bank or institution if pledge of shares is one of the terms of sanction of the loan;
Provided further that the shares locked-in under this clause may be transferred “inter se”
among promoters in accordance with the conditions specified.
Provided further that shares presently under lock-in as per the provisions of earlier circulars
shall also be governed by the provisions of this clause.
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COMPANIES ACT, 2013
Amendment in Companies Act 2013:
During the period from 11th January, 2017 to 24th January, 2018 the Central Government has
notified various Sections and Rules of Companies Act, 2013 which have come into force as
tabulated here under:
Sections

Particulars

Effective from

234

Merger or amalgamation of company with foreign company.

13th April, 2017

212 (8) to Power to director of Serious Fraud Investigation Office to 24th August, 2017
(10)
arrest a person who has been guilty of any offence
punishable u/s 212(6).
2(87)

Definition of subsidiary company and layer.

20th September, 2017

247

Provisions relating to valuations by registered valuer.

18th October, 2017

Rules

Particulars

Effective from

Companies (Registered Valuers
and Valuation) Rules, 2017.

Eligibility, Qualifications and Registration of 18th October,
valuers, Recognition of registered valuers 2017
organisations, Valuation standards, Model
Code of Conduct for registered valuers.

Companies (Restriction on
number of layers) Rules, 2017.

Restriction on number of layers for certain 20th September,
classes of holding companies
2017

Amendment in Various Rules:
During the period from 11th January, 2017 to 24th January, 2018 the Central Government has
notified various amendments in Rules of Companies Act, 2013. Some of the major amendments in
the Rules are tabulated hereunder:
Principle Rule

Existing Rules

Amendment in Rules

Companies (meetings of Special resolution required Now special resolution required
board and its powers) for specified company where where transaction is 10% or more of
transaction exceeds 10% of turnover.
Rules 2014.
turnover.
Companies
(compromise,
arrangement and
amalgamation) Rules
2016

Inserted New Rule 25A for merger or
amalgamation of foreign company
with a company and vice versa. It
provides for prior permission from
RBI, and valuation from member of
recognised organisation.

No such rule
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Principle Rule

Existing Rules

Amendment in Rules

Companies (Acceptance
of Deposits) Rules, 2014.

There is a list in the rules which is
excluded from the definition of
deposit. In the said list following item
is added, hence that will not be
considered as deposit.
“Any
amount
received
from
Infrastructure Investment Trusts”
Company may accept deposit
without “deposit insurance
contract” till 31st March,
2017

Company may accept deposit
without “deposit insurance contract”
till 31st March, 2018 or till the
availability of deposit insurance
product whichever is earlier.

Companies (Audit and Provisions for rotation of Provisions for rotation of auditors
Auditors) Rules, 2014
auditors shall not apply to shall not apply to Private limited
Private limited companies:
companies:


Companies
(Appointment
and
Qualification
of
Directors) Rules, 2014.

Having paid-up share 
capital of Rs. 20 crore or
less; and

Have public borrowing of
Rs. 50 crore or less.

Having paid-up share capital of
Rs. 50 crore or less; and
Have public borrowing of Rs. 50
crore or less.

Following class of companies Following exception is inserted in the
has to appoint independent rule.
directors.
Requirement to appoint independent
 Public companies having directors shall not be applicable to
paid-up share capital of Unlisted public company which is
Rs. 10 crore or more; or
 joint venture, or
 public companies having  wholly owned subsidiary or
turnover of Rs. 100 crore  a dormant company as defined
or more; or
u/s 455 of the Act.
 Public companies which
have
in
aggregate, For the purpose of this rule joint
outstanding
loans, venture means joint arrangement in
debentures and deposits, writing, where parties have joint
control over arrangement and rights
exceeding Rs. 50 crore.
to net assets of the arrangement.
There were no exceptions to
this rule.

Companies (meetings of Following class of companies
board and its powers) has to constitute audit
Rules 2014.
committee and nomination
and remuneration committee
of the board.


Public companies having
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Principle Rule

Existing Rules

Amendment in Rules






paid-up share capital of
Rs. 10 crore or more or
 Public companies having
turnover of Rs. 100 crore
or more or
Public companies which have
in aggregate, outstanding
loans,
debentures
and
deposits, exceeding Rs. 50
crore. – There were no
exceptions to this rule.
Companies (Acceptance No such provision
of Deposits) Rules, 2014.

wholly owned subsidiary or
a dormant company as defined
u/s 455 of the Act.
For the purpose of this rule joint
venture means joint arrangement in
writing, where parties have joint
control over arrangement and rights
to net assets of the arrangement.

1. Maximum limit for accepting
deposit shall not apply in following
class of private companies.


A private company which is a
start-up, for 5 years from the
date of its incorporation.



A private company which fulfills
all of the following conditions. (i)
which is not an associate or a
subsidiary company of any other
company (ii) the borrowings of
such a company from banks or
financial institutions or anybody
corporate is less than twice of its
paid up share capital or Rs. 50
crore, whichever is less; and (iii)
such a company has not
defaulted in the repayment of
such borrowings subsisting at the
time of accepting deposits under
section 73.
2. Specified International Financial
Services Centre Public Company may
accept deposit not exceeding 100%
of its paid-up capital, free reserves
and securities premium.
Amendment to Schedule IV - Code for Independent Directors:
An independent director who resigns or is removed from the Board of the company shall be
replaced by a new independent director within a period of not more than 3 months instead 180
days as specified earlier.
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Important Circulars and Notifications:
Exemptions to private limited companies:



Financial statements with respect to one Person Company, small company, dormant company
and “Start-up” companies may not include cash flow statement in its financial statement.



Procedures as mentioned in sec 73(2) of the Act on acceptance of public deposits from public,
shall not apply to:
 Private company which accepts from its members, monies not exceeding 100% of
aggregate of paid-up share capital, free reserves and securities premium.
 Private company which is “start-up” for 5 years from date of its incorporation,
 Private company which fulfills all following conditions:
- Which is not associate or subsidiary company of any other company,
- If the borrowings of such a company form banks of financial institutions or anybody
corporate is less than twice of its paid-up share capital or Rs. 50 crore whichever is lower,
and
- Such company has not defaulted in the repayment of such borrowings subsisting at the
time of accepting the deposit.



Private company need not to report remuneration to directors and key managerial person,
but has to report aggregate remuneration drawn by directors.



A private company which is a start-up company shall not be required to hold minimum 4
meeting in a year, if it holds at least one meeting in each half calendar year and gap between
the two meetings is not less than 90 days.



Interested director shall be counted in quorum if he has disclosed his interest.
All the exemptions which are given in principle notification shall be available to private company if
private company has not committed a default in filing its financial statement u/s 137 or annual
return u/s 92.
Exemptions to Section 8 companies [i.e. charitable or not-for-profit purpose]:



Limit specified u/s 149 for maximum number of directors shall not apply. Hence company can
have as many directors as it requires.



Minimum interest rate for loan given to other person or other body corporate specified u/s
186 (7) shall not apply if, 26% or more of the paid-up share capital is held by Central
Government or one or more State Governments, and loan is provided for funding industrial
research and development projects.

All the exemptions which are given in principle notification shall be available to Section 8
Company if private company has not committed a default in filing its financial statement u/s 137
or annual return u/s 92.
Transfer of pending proceedings:
Proceedings relating to cases of voluntary winding up of a company where notice of the resolution
by advertisement has been given under sub-section (1) of section 485 of the Companies Act, 1956
but the company has not been dissolved before the 1st April, 2017 shall continue to be dealt with
in accordance with provisions of the Companies Act, 1956 and the Companies (Court) Rules, 1959.
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Restrictions on Number of layers:
Section 2 (87) of the Companies Act, 2013 defines subsidiary company as a company in which the
holding company



Controls the composition of the Board of Directors; or



exercises or controls more than one-half of the total share capital either at its own or together
with one or more of its subsidiary companies

Further, company shall be deemed to be a subsidiary company of the holding company even if the
control referred above is of another subsidiary company of the holding company;
The composition of a company’s Board of Directors shall be deemed to be controlled by another
company if that other company by exercise of some power exercisable by it at its discretion can
appoint or remove all or a majority of the directors.
Company includes any body corporate.
“layer” in relation to a holding company means its subsidiary or subsidiaries.
The above definition has come into force from 20th September, 2017, further, Companies
(Restriction on number of layers) Rules, 2017 have come into force from 20th September, 2017.
Summarised provisions of the rules are as under:



No company except, banking company, non-banking financial company, an insurance
company and government company shall have more than two layers of subsidiaries.



However, it shall not affect a company from acquiring a company incorporated outside India
with subsidiaries beyond two layers as per the laws of such country.



Every company which has number of layers of subsidiaries in excess of the layers specified


shall file, with the Registrar a return in Form CRL-1 disclosing the details specified
therein, within a period of 150 days,



shall not, after the date of commencement of these rules, have any additional layer of
subsidiaries over and above the layers existing on such date.

Introduction of Government Process Reengineering by the MCA:
Recent Press Release, on the occasion of 69th Republic Day, the Ministry is going to launch the
following Government Process Re-engineering (GPR) initiatives for making the Incorporation
Process Speedy, Smooth, Simple and reducing the number of procedures involved for starting a
Business:



Introduction of “RUN – Reserve Unique Name” Web service for name reservation, to be
launched on 26th January, 2018.



Zero fee for incorporation of all companies with authorized capital upto Rs. 10 lakh is
proposed.



Re-engineering the process of allotment of DIN by allotting it through the combined SPICe
form only at the time of an individual’s appointment as Director (in case he/she doesn’t have a
DIN).
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Condonation of delay scheme, 2018:
A company which has default in filing annual return or financial Statements for continuous period
of 3 years with ROC is an offence under the Act. As per provisions of section 164 (2) read with
section 167 of the Companies Act 2013 provide for disqualification of a director on account of
such default by a company.
MCA in September 2017, identified many directors associated with companies what have failed to
file financial statement or annual returns for a continuous period of 3 years i.e. 2013-14 to 201516 and hence published with list of such directors on MCA.
With the view to give an opportunity for non-compliant defaulting companies to rectify the
default a Condonation scheme, 2018 has been introduced. The scheme shall come in force with
effect from 1st January, 2018 and shall remain in force till 31st March, 2018 under which defaulting
company is permitted to file its overdue documents which were due to be filed till 30th June, 2017
in accordance with the provisions of this scheme. The scheme is applicable to all defaulting
companies other than companies which have been stuck off/ whose names have been removed
from the register of companies under section 248(5).
Procedure to be followed:
In the case of defaulting companies whose names have not been removed from register of
companies:



The DINs of the disqualified directors de-activated at present, shall be temporarily activated
during the validity of the scheme to enable them to file the overdue documents.



The defaulting company shall file the overdue documents in the respective prescribed eForms
paying the statutory filing fee and additional fee payable as per section 403.



The defaulting company after filing documents under this scheme, shall seek condonation of
delay by filing form e-CODS attached to this scheme online on the MCA portal. The fee for
filing application eform CODS is Rs. 30,000.



The DINs of the Directors associated with the defaulting companies that have not filed:
 their overdue documents and the eform CODS, and
 these are not taken on record in the MCA registry, and
 are still found to be disqualified on the conclusion of scheme in terms of section 164(2)(a)
r/w 767(1)(a) of the Act shall be liable to be deactivated on expiry of the scheme period.



In the event of defaulting companies whose names have been removed from the register of
companies under section 248 of the Act and which have filed applications for revival under
section 252 of the Act up to the date of this scheme, the Director's DIN shall be re-activated
only by NCLT order of revival subject to the company having filing of all overdue documents.



The Registrar concerned shall withdraw the prosecution(s) pending if any before the
concerned Court(s) for all documents filed under the scheme. However, this scheme is
without prejudice to action under section 167(2) of the Act or civil and criminal liabilities, if
any, of such disqualified directors during the period they remained disqualified.
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Scheme shall not apply to the filling of documents other than following overdue documents:





Form Number 208/MGT-7- Form for filing company having share capital.




Form 66 - Form for submission of Compliance Certificate with the registrar.

Form 21A/MGT-7- Particulars of Annual return for the company not having share capital.
Form 23AC, 23ACA, 23AC-XBRL, 23ACA-XBRL, AOC-4, AOC-4(CFS), AOC (XBRL) and AOC-4 (nonXBRL) - Forms for filing Balance Sheet/Financial Statement and profit and loss account.
Form 238/ADT-1- Form for intimation for Appointment of Auditors.

At the conclusion of the Scheme, the Registrar shall take all necessary actions under the
Companies Act, 1956 / 2013 against the companies who have not availed themselves of this
Scheme and continue to be in default in filing the overdue documents.
Companies (Amendment) Act, 2017:
Companies (Amendment) Act, 2017 notified on 3rd January, 2018 which has amended various
provisions of Companies Act, 2013. Following are the major changes made by the Companies
(Amendment) Act, 2017.
Section

As per Companies Act, 2013

Section 2(6) – 
Definition of
Associate
Companies



Section 2(41) 
–
Financial
Year



The word significant influence means
minimum control of 20% of total
share capital, or control, or
participation in business decisions
under an agreement.
Term “Joint Venture” not defined.

Subsidiary or holding company of a
foreign company may get approval
from tribunal to have different
financial year.
However, a company may apply to
NCLT for adoption of a different
financial year, if
- It is a holding or subsidiary of
foreign company; and
- It is required to follow a different
financial year to consolidation of
its financial statement outside
India.
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As amended Companies
(Amendment) Act, 2017
 The word significant influence
means minimum control of
20% of total voting power, or
control, or participation in
business decisions under an
agreement.
 Joint venture means a joint
arrangement whereby the
parties that have joint control
of the arrangement have
rights to the net assets of the
arrangement.
or
holding
 Subsidiary
company, associate company
and joint venture of a foreign
company may get approval
from tribunal to have different
financial year.
 Earlier, associate and joint
venture of foreign company
did not have right to approach
to NCLT for adoption of
different financial year. Now,
associate and joint venture of
foreign company can also
apply to NCLT for adoption of
different financial year.
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Section

As per Companies Act, 2013

Section 2(46)- 
Definition of
Holding
Companies

As amended Companies
(Amendment) Act, 2017
No clarification made whether body  Now, any body corporate
corporate is included or not.
having control is also included
in the definition of holding
company.

Section 2(49) 
– Interested
Director

Interested director means a director 
who is in any way, whether by himself
or through any of his relatives or firm, 
body corporate or other association of
individuals in which he or any of his
relatives is a partner, director or a
member, interested in a contract or
arrangement, or proposed contract or
arrangement, entered into or to be
entered into by or on behalf of a
company.

Definition
of
interested
director has been omitted.
The word “Interested director”
is not used in Companies Act,
2013. Only the word “directors
who are interested” is used
under
section
184
of
disclosure of interest by
director.
Hence,
the
amendment will not have any
practical impact.

Section 2(51)- 
Definition of
Key
Managerial

Personnel
[KMP]

KMP includes CEO, MD, Manager, CS, 
Whole Time Director, CFO other as
prescribed.
Hence, Board has not any power to
appoint any person as Key Managerial
Person to any person other than those
who is included in the definition.

In addition, following has been
added to the definition of KMP
- Any officer not more than
below one level of
directors who is in whole
time
employment,
designated as KMP by
Board.
Now, Board has power to
appoint any person as Key
Managerial Personnel if he is
not below one level of
directors who is in whole time
employment.



Section 2(76) 
Definition of
Related Party



Only a company, which is holding, 
subsidiary or an associate company of
such company or a subsidiary of a
holding company to which it is also a
subsidiary company or an investing
company or venture of the company,
shall be considered as a related party.
Company Incorporated outside India
was not included in the definition of
company. Hence, it was not clear
whether to
include Company 
Incorporated outside India in related
party.
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Any body corporate which is
holding, subsidiary or an
associate company of such
company or a subsidiary of a
holding company to which it is
also a subsidiary company or
an investing company or
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means a body corporate which
is holding at least 20% of
voting power in a company or
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Section

As per Companies Act, 2013

As amended Companies
(Amendment) Act, 2017
having joint control.
 Now, as the word company is
replaced by body corporate,
Company
Incorporated
outside India and any entity
incorporated under a statue
having perpetual succession
are also included in the term
related party.

Section 2(85) 
Definition of
Small
Company

Earlier small companies include 
companies with maximum paid up
capital of Rs. 5 crore or , turnover of
Rs. 20 crore.


Now, paid up capital limit is
increased to Rs. 10 crore or
the turnover is increased to
Rs. 100 crore.
This is a welcome change,
more companies can enjoy
benefit of exemption given to
small companies.

Section 3A – 
Member
Severally
liable
in
certain cases

No such provision.



If at any time number of
members of a company is
reduced in case of public
company below 7 and in case of
private company below 2, and
company carries on business for
more than 6 months, every
person who is member of a
company during that time shall
be severally liable.

Section 12(1) 
& 12(4) Registered
office
of
company

In case of incorporation / change in 
place of registered office of the
company, notice of the same shall be
submitted to ROC within 15 Days.

In case of incorporation /
change in place of registered
office of the company, notice
of the same shall be submitted
to ROC within 30 Days.

Section 42 – 
Private
Placement


Subscription money can be utilized 
after allotment of shares.
The company may invite applications
of persons not more than 50
companies.


Subscription money can be
utilized after allotment of
shares and e-filing details of
subscription.
The company may invite
applications from group of
identified person as identified
by Board of Directors to
maximum 50 persons.
Private placements offer letter
shall not contain any right of
renunciation.
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Section

As per Companies Act, 2013

Section
53- 
Issue of Share
at Discount

As amended Companies
(Amendment) Act, 2017
No company can issue shares at a  A company may issue shares
discount.
at discount to its creditors
when its debt is converted into
shares in pursuance of
resolution plan or debt
restructuring
scheme
as
specified in RBI Act / Banking
Regulation Act.
 The amendment is brought for
enabling
the
resolution
process under Insolvency and
Bankruptcy Code, 2016.

Section 73 – 
Accepting
Public
Deposits

At least 15% of maturing deposit in 
current and next financial year shall be
deposited in scheduled bank called as
repayment reserve account.

At least 20% of maturing
deposit in current and next
financial
year shall be
deposited in scheduled bank
called as repayment reserve
account.



Companies have to take deposit 
insurance as prescribed.

Provision related to deposit
insurance has been removed.



Company cannot accept public deposit 
if company have committed any
default in the repayment of deposits
accepted either before or after the
commencement of this Act or
payment of interest on such deposits.

Company shall not have
committed any default in the
repayment
of
deposits
accepted either before or after
the commencement of this Act
or payment of interest on
"such deposits and where a
default had occurred, if
company has made the
default good and a period of
five years had lapsed since
the date of making good the
default; then company may
accept public deposit.
This is a positive amendment
brought in earlier company
who have defaulted once
could not accept public
deposit for lifetime.



Section 92 – 
Annual
Return

Details relating to indebtedness, 
shares held by or on behalf of the
Foreign
Institutional
Investors
indicating their names, addresses,
countries
of
incorporation,

A-74

Details
relating
to
indebtedness, shares held by
or on behalf of the Foreign
Institutional
Investors
indicating
their
names,

Key Tax & Regulatory Developments
Section

As per Companies Act, 2013





Section 93 - 
Return to be
filed
with
Registrar in
case
promoters‘
stake changes
Section 96 – 
AGM
of
unlisted
company


Section 100 – 
Extraordinary
General
meeting
(EGM)
Section 101 – 
Notice
of
General
Meeting

registration and percentage of
shareholding held shall be provided.
Extract of annual return shall form
part of Board Report.

As amended Companies
(Amendment) Act, 2017
addresses,
countries
of
incorporation, registration and
percentage of shareholding
held shall not be provided.
 For OPC and other prescribed
companies,
Central
Government may prescribe
abridged form of annual
return.
 Extract of annual return shall
not form part of Board Report.
 Company shall place a copy of
annual return on website.
Such link is to be mentioned in
Board Report.
 Relaxation for late filing of
annual return under section
403 is withdrawn.

Section 403 provides that delayed
annual return may be filed within 270
days of due date by paying additional
fees.
Every listed company shall file a return 
in the prescribed form with the
Registrar with respect to change in the 
number of shares held by promoters
and top ten shareholders of such
company, within fifteen days of such
change.
AGM shall be called during business 
hours on any day other than national
holiday and shall be held at its
registered office or within same city,
town, and village.
However, Central Government may
exempt any company from the
provision of this sub-section.
No clarification in the section on the 
place at which EGM to be held.


General Meeting may be called at 
shorter notice if consent is given by
95% of members entitled to vote
thereat.
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Such
requirement
is
withdrawn.
Hence, companies are not
required to file the returns for
change in number of shares
held by promoter and top ten
shareholders.
AGM of an unlisted company
may be held at any place in
India if consent is given in
writing or by electronic mode
by all the members in
advance.

Wholly owned subsidiary of a
foreign company can hold its
EGM outside India as well.
However, other companies
shall have EGM at any place
within India only.
Other general meeting can be
called at a shorter notice;
 In case of company with
share capital:
- consent by majority in
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Section

As per Companies Act, 2013

As amended Companies
(Amendment) Act, 2017
number of members
entitled
to
vote
thereat; and
- having at least 95% of
members entitled to
vote thereat.
 In case of company
without share capital:
- consent by 95% of
members entitled to
vote thereat.

Section 123 – 
Declaration of
Dividend

No such exclusion is mentioned in 
provision.

Profit shall exclude unrealized
gain, notional gain, revaluation
of assets, change in carrying
amount of asset at fair value.



In the case of inadequate or absence 
of profits, dividend can be declared
out of accumulated profits earned by
the company in previous years and
transferred by the company to
reserves.

In the case of inadequate or
absence of profits, dividend
can be declared out of
accumulated profits earned by
the company in previous years
and transferred by the
company to free reserves.
Now, it is not permitted to
distribute profit from reserves
kept for specified purpose.



Section 129 – 
Financial
Statement

In preparation of consolidated 
financial statement only subsidiary
companies are included.

In preparation of consolidated
financial statement subsidiary
as well as associate companies
are included.

Section 134 – 
Signing
of
Financial
Statement
and
Board
Report

CEO is required to sign financial 
statement only if he is also acting as a
director.

CEO is required to sign
financial statement even if he
is not acting as a director.

Section 135 – 
Corporate
Social
Responsibility
[CSR]

Provisions relating to CSR is applicable 
to Company having:
- net worth of Rs. 500 crore; or
- turnover of Rs. 1000 crore; or
- net profit of Rs. 5 crore;
during any financial year

Provisions relating to CSR is
applicable to Company having:
- net worth of Rs. 500 crore;
or
- turnover of Rs. 1000 crore;
or
- net profit of Rs. 5 crore;
during
immediately
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Section

As per Companies Act, 2013



As amended Companies
(Amendment) Act, 2017
preceding financial year


As per Companies (Corporate
Social Responsibility Policy)
Rules, 2014, where company
do not fall under the
applicability criteria for a
consecutive 3 financial year
than only section 135 of
ceases to apply.

CSR Committee shall include at least 3 
directors out of which one shall be
independent director.

CSR Committee shall include at
least 3 directors out of which
one shall be independent
director.
However, in case where a
company is not required to
appoint any independent
director than in such case CSR
committee shall include at
least 2 directors.



Section 136 - 
Rights
of
members to
copies
of
annual
financial
statement

All the documents relating to 
circulation of audited financial
statement shall be circulated before
21 days of AGM.



All the companies having subsidiary 
company are required to place
separate audited financial statement
of its subsidiaries on the website.

Other general meeting can be
called at a shorter notice:
 In case of company with
share capital:
- consent by majority in
number of members
entitled
to
vote
thereat; and
- having at least 95% of
members entitled to
vote thereat.
 In case of company
without share capital:
- consent by 95% of
members entitled to
vote thereat.
All the listed companies are
required to place separate
audited financial statement of
its subsidiaries on the website.

Section 137 – 
Financial
Statement
shall be filed
with ROC

In case of delay in filling financial 
statement with registrar, such may be
filed by paying additional fees as
prescribed in section 403.


Section 403 is omitted. Hence,
delayed financial statement
can be filed by additional fees
as may be prescribed.
In case subsidiary company
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Section

As per Companies Act, 2013

Section 139 – 
Appointment
of auditors


Section 141 – 
Eligibility of
Auditors

Section 143 – 
Reporting
responsibility
of auditors

Section 149 - 
Board
of
Directors

As amended Companies
(Amendment) Act, 2017
incorporated outside India of
which accounts are not subject
to audit in such country then
unaudited financials of such
subsidiary company may be
filed.
Every Company shall appoint an  Now such requirement of
auditor in its General meeting for a
ratification of appointment at
period of 5 years.
every AGM is removed.
However, appointment of auditor is
subject to ratification by members at
every AGM.
A person is not eligible to act as  A person is not eligible to act
auditor if,
as auditor if,
 any person whose subsidiary or
 Any person who, directly or
associate company or any other
indirectly, renders any
form of entity, is engaged as on
service as provided in
the date of appointment in
section 144 to company,
consulting and specialized services
holding
company,
as provided in section 144.
subsidiary company.
Under 143(3)(i), auditors report  As per the amended provision,
should state,
report shall mention on
internal
financial
control
 Whether the company has
system with reference to
adequate internal financial controls
financial statement only.
system in place and the operating
effectiveness of such controls.
 Before this clarification, one of
the interpretations was taken
out as auditor is also
responsible for reporting of
business controls and financial
controls.
However,
this
amendment
specifically
provides
the
reporting
responsibility with respect to
controls related financial
statement only.
Every company shall have at least one  Every company shall have at
director who reside in India for
least one director who reside
minimum period of 180 days in
in India for minimum period of
calendar year.
180 days in financial year.
 In case of newly incorporated
company such requirement
shall apply proportionately at
the end of the financial year in
which it is incorporated.
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Section

As per Companies Act, 2013
A
person
having
pecuniary
relationship with company can’t
become independent director during
immediate preceding two financial
year or current financial year.

As amended Companies
(Amendment) Act, 2017
 However, if such pecuniary
relationship is of exceeding
10% of his total income than
he is eligible to be an
independent director.

Section 152 – 
Appointment
of Directors

Every director shall hold DIN.



In addition to DIN, a director
may
hold
any
other
identification as prescribed by
the Central Government under
section 153.

Section 160 – 
Appointment
of Director

Where a person makes an application 
to act as a director, such application
shall be accompanied by deposit of Rs.
1 lakh.

Section 161 – 
Alternate,
additional
director


A person may get appointed as an 
alternate director if he is holding any
directorship in the company.

Such amount of deposit is not
required if name of such
director is recommended by
Nomination
and
Remuneration committee.
A person shall not be
appointed
as
alternate
director if he is holding any
directorship in same company.
In any company, where a
director as appointed in
general meeting has casual
vacancy, such vacancy may be
filled in Board meeting which
shall
be
subsequently
approved in next general
meeting.
Any director subsequently
appointed in company which is
in default, he shall not incur
disqualification for a period of
6 months from date of
appointment.



In case of public company, where a 
director as appointed in general
meeting has casual vacancy, such
vacancy may be filled in Board
meeting.

Section 164 – 
Disqualificatio
n
for
appointment
of director

Where a director is appointed in a 
company which fails to file annual
return for 3 years or fail to pay
dividend, deposit, redeem debenture
for a period of 1 year than such
director will be disqualified to be
reappointed in such company or to
any other company for 5 years.
 In case any person is disqualified 
under:
 Offence of moral turpitude,
 Disqualified by order of court,
 Convicted under offence of RPT of
section 188.
Such disqualification as a director shall not
be effected unless:


30 days of disqualification order;
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effect from the date of order
even if any appeal has been
filed against such orders.
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Section

As per Companies Act, 2013

As amended Companies
(Amendment) Act, 2017



Section 165 – 
Numbers of
directorships

Where appeal preferred against
order within 30 days of order;
than till 7 days of such disposal of
appeal;
 Where further appeal preferred in
7 days; than till disposal of such
appeal.
A person shall not hold directorship 
more than 20 companies at a time out
which 10 companies shall not be
public companies or holding or
subsidiary
company
of
public
company.


A person shall not hold
directorship more than 20
companies at a time out of
which shall not more than 10
public companies or holding or
subsidiary of holding company
of public company.
For calculating limit of
directorship
dormant
companies shall be excluded.

Section 167 – 
Vacation of
office
of
director

director shall also forward a copy of 
his resignation along with detailed
reasons for the resignation to the
Registrar within thirty days of
resignation.

director may also forward a
copy of his resignation along
with detailed reasons for the
resignation to the Registrar
within
thirty
days
of
resignation.



Where a director is appointed in a 
company which fails to file annual
return for 3 years or fail to pay
dividend, deposit, redeem debenture
for a period of 1 year than such
director will be disqualified to be
reappointed in such company or to
any other company for 5 years, such
director shall vacate office from all
the companies in which he is director.


Where a director is appointed
in a company which fails to file
annual return for 3 years or
fail to pay dividend, deposit,
redeem debenture for a
period of 1 year than such
director will be disqualified to
be reappointed in all such
company or to any other
company for 5 years;
The office of the director shall
become vacant in all the
companies other than the
company which is in default.



In case director is disqualified under 
following clauses:
 Disqualified by order of court,
 Convicted under offence of RPT of
section 188.

In case director is disqualified
under:
 Offence of moral turpitude
(having imprisonment of
more than 6 month).
 Disqualified by order of
court.

Such disqualification and removal of
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Section

As per Companies Act, 2013



As amended Companies
(Amendment) Act, 2017
office shall not take place unless:
Such disqualification will be
effected from the date of order
 30 days of disqualification order.
but removal of office shall not
 Where appeal preferred against
take place unless:
order within 30 days of order;
 30 days of disqualification
than till 7 days of such disposal of
order,
appeal.
 Where appeal preferred
 Where further appeal preferred in
against order within 30
7 days; than till disposal of such
days of order; than till 7
appeal.
days of such disposal of
In case where director is disqualified
appeal,
under offence of moral turpitude
 Where further appeal
(having imprisonment of more than 6
preferred in 7 days; than
month but less than 5 years) than he
till disposal of such appeal.
shall immediately vacate the office
even if any appeal is filed against such Thus, time limit for vacancy of
order.
office for offence under conviction
of section 188 is withdrawn, so in
such cases the vacancy will be
effected from the date of order.

Section 178 – 
Nomination
and
remuneration
committee



The Nomination and Remuneration 
Committee shall identify persons who
are qualified to become directors and
who may be appointed in senior
management in accordance with the
criteria laid down, recommend to the
Board their appointment and removal
and shall carry out evaluation of
every director‘s performance.

The
Nomination
and
Remuneration
Committee
shall identify persons who are
qualified to become directors
and who may be appointed in
senior
management
in
accordance with the criteria
laid down, recommend to the
Board their appointment and
removal and shall specify the
manner
for
effective
evaluation of performance of
Board, its committees and
individual directors to be
carried out either by the
Board, by the Nomination and
Remuneration Committee or
by an independent external
agency and review its
implementation
and
compliance.

be 

Remuneration policy shall be
placed on the website of the
company and the salient

Remuneration
policy
shall
disclosed in the board report.
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Section

As per Companies Act, 2013

As amended Companies
(Amendment) Act, 2017
features of the policy and
changes therein, along with
the web address of the policy
shall be disclosed in the
Board's report.



non-consideration of resolution of 
any grievance by the Stakeholders’
Relationship Committee in good faith
shall not constitute a contravention of
this section.

inability to resolve or consider
any
grievance
by
the
Stakeholders’
Relationship
Committee in good faith shall
not constitute a contravention
of this section.

Section 180 – 
Restriction on
power
of
board

Board shall not exercise power unless 
special resolution in GM is passed
where borrowed amount and
proposed to be borrowed amount
exceeds paid up share capital and
free reserves.

Board shall not exercise power
unless special resolution in GM
is passed where borrowed
amount and proposed to be
borrowed amount exceeds
paid up share capital, free
reserves
and
security
premium account.

Section 184 – 
Disclosure of
interest
by
director

This section shall not apply to contract 
entered into or to be entered into
between two companies where any of
the directors of the one company or
two or more of them together hold
not more than two percent of the
paid-up share capital in the other
company.

This section shall not apply to
contract entered into or to be
entered into between two
companies
or
between
companies
and
bodies
corporate where any director
of the one company or body
corporate or two or more of
them together hold not more
than two percent of the paidup share capital in the other
company
or
the
body
corporate.

Section 185 – A completely new section 185 is proposed. Some of the key changes are:
Loans
to  Complete restriction on providing loan, guarantee or security in connection
Directors
with loan to any director, director of the holding company or any partner or


relative of any such director or any firm in which any such director or
relative in a partner.
Loan to following parties is allowed subject to special resolution of
shareholders and certain other prescribed conditions
(i) any private company of which any such director is a director or
member;
(ii) any body corporate at a general meeting of which not less than 25% of
the total voting power may be exercised or controlled by any such
director, or by 2 or more such directors, together; or
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Section

As per Companies Act, 2013





Section 186 - 
Loan
and
investment by
company

As amended Companies
(Amendment) Act, 2017
(iii) any body corporate, the Board of directors, managing director or
manager, whereof is accustomed to act in accordance with the
directions or instructions of the Board, or of any director or directors, of
the lending company Currently transactions with aforesaid categories is
prohibited.
Current exemption provided under section 185(1) continues to remain
except that when company which in the ordinary course of its business
provides loans or gives guarantees or securities for the due repayment of
any loan and in respect of such loans an interest is charged at a rate not less
than the rate of prevailing yield of 1 year, 3 year, 5 year or 10 year
Government security closest to the tenor of the loan. The rate of interest is
clarified.
It is also proposed to penalize defaulting officer in the company along with
the company and director or the other person to whom any loan is
advanced or guarantee or security is given.
Company shall not give any guarantee 
or provide security in connection with
a loan to any person or other body
corporate exceeding:
 60% of paid capital, free reserve
and securities premium; or
 100% of free reserve and securities
premium.

An explanation has been
added that the word “person”
does not include individual
who is in employment of
company.

whichever is more


Where loan, investment, guarantee 
provided or security subscribed
exceeds the limit prescribed then
special resolution of members is
required.


Section 188 – 
Related Party
Transactions

Member is not entitled to vote for a 
special resolution if he is related party.
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No such special resolution is
required
where
loan,
investment,
guarantee
provided
or
security
subscribed to wholly owned
subsidiary.
However, such details shall be
disclosed
in
financial
statement.
If 90% or more members in
numbers are relatives of
promoters or are related
parties, they shall be entitled
to vote for a special
resolution.
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Section

As per Companies Act, 2013

Section 194 –
Prohibition
on
forward
dealings
in
securities of
company by
director
or
KMP
Section 195 Prohibition
on
insider
trading
of securities
Section 196 – 
Appointment
of MD, WTD,
Manager

As amended Companies
(Amendment) Act, 2017
 The same provision is in SEBI,
Act. Hence, provision is
removed from Companies Act.



The same provision is in SEBI,
Act. Hence, provision is
removed from Companies Act.

In case company wants to appoint a 
person aged below 21 years or above
70 years special resolution shall be
obtained from the members.

Where such special resolution
couldn’t be passed as required
but an ordinary resolution is
passed from the members,
and then Central Government
on application made by
company if satisfied that such
appointment is beneficial to
company may allow such
appointment.
An
additional
Central
Government approval route
for appointment of directors
below or above specified age
is provided.



Section 197 – 
Managerial
remuneration



In order to give remuneration in 
excess of 11% of profit (as prescribed)
subject to schedule V, company has to
take special resolution from members
and approval of Central Government.
Only approval from members in 
general meeting is required where
company wants to give remuneration
in excess of:
 5% of profit to any WTD or MD or
Manager,
 10% of profit where more than
one person is appointed as MD,
WTD, Manager,
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Now, requirement of getting
approval
from
Central
Government is removed.

Only Specific resolution from
members in general meeting is
required where company
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excess of:
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 10% of profit where more
than one person is
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Section

As per Companies Act, 2013



As amended Companies
(Amendment) Act, 2017
appointed as MD, WTD,
1% of profit to other directors if
Manager,
there is MD or Manager,

1% of profit to other
3% of profit to other directors in
directors if there is MD or
any other case.
Manager,
 3% of profit to other
directors in any other
case.



No such requirement.



Where a company has
defaulted in making payment
to bank or financial institute or
non-convertible
debenture
holders or any secured
creditors then approval of
such
bank,
financial
institution, other secured
creditors,
non-convertible
debenture holders shall be
taken prior to specific
resolution of members in
general meeting.



No such requirement.



Auditor shall state in his report
whether the remuneration
paid by company to its
directors is in accordance with
the provision and whether
remuneration paid is in excess
of the limit laid down and give
other details as prescribed.

In case of calculation of profit for 
managerial remuneration, premium
on issue of shares or debentures
issued by company shall not be
included.

In case of calculation of profit
for managerial remuneration,
premium on issue of shares or
debentures issued shall not be
included unless the company
is an investment company.



Profit earned as amount
representing unrealized gains,
notional gains or revaluation
of assets shall not be included
to calculate profit under
section 198.

Any foreign company in which more 
than 50% of paid up capital is held by

Now, any foreign company
shall
comply
with
the

Section 198 – 
Calculation of
profit
for
managerial
remuneration


Section 379 – 
applicability

No such provision.
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Section

As per Companies Act, 2013

As amended Companies
(Amendment) Act, 2017
provisions of documents to be
delivered
to
registrar,
accounts of company, display
of name, annual return, fees
for registration of documents
(section
380
to
386),
punishment of contravention
(section 392 and 393) as
described under chapter of
company incorporated outside
India.

of provisions
foreign
companies

Indian companies, Indian citizens or
body corporates incorporated in India
shall comply with the provisions of
documents to be delivered to
registrar, accounts of company,
display of name, annual return, fees
for registration of documents (section
380 to 386), punishment of
contravention (section 392 and 393)
as described under chapter of
company incorporated outside India.

Section 384 – 
Certain
provisions of
the act to be
applied
to
foreign
companies

No CSR obligation
companies.

foreign 

All foreign companies shall
comply with provision related
to
Corporate
Social
Responsibility.

Section 391 – 
Application of
provision of
winding up to
foreign
companies

In case of closure of place of business 
(including a share transfer or
registration
office)
of
foreign
companies in India, all provisions
related to winding up shall apply to
foreign company.

In case of closure of place of
foreign companies in India, all
provisions related to winding
up shall apply to foreign
company only if it has raised
money through offer of issue
of security which have not
been repaid or redeemed.

for
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AUDIT AND ASSURANCE
ACCOUNTING STANDARDS
Amendments in IND AS:
IND AS 102 and IND AS 7:
MCA through notification dated 17th March, 2017 amended Ind AS 102 – “Share Based Payments”
and Ind AS 7 – “Statement of Cash Flows” to update the same in the line of International Financial
Reporting Standards (“IFRS”) to maintain the convergence. It shall come in force on 1st April, 2017.
The amendments made to Ind AS 102 cover following accounting areas:





Measurement of Cash Settled Share based Payments
Classification of Share based payments settled net of withholding tax and
Accounting for modification of a share based payments from cash- settled to equity-settled.

These amendments can affect the classification and/or measurement of the share based payment
arrangements and the timing and amount of expense recognised for new and outstanding awards.
The amendment to Ind AS 7 introduces an additional disclosure requirement that will enable users
of financial Statements to evaluate changes in liabilities arising from financing activities. This
includes changes arising from-




Cash flows, such as drawdowns and repayment of borrowings; and’
Non-cash changes (i.e. changes in fair values), changes resulting from acquisitions and
disposals of subsidiaries / businesses and the effect of foreign exchange differences.

IND AS 115:
During last year, the Government has deferred implementation of Ind AS 115 – “Revenue from
Contracts with Customers” as it has not been implemented internationally. Now, with the
implementation of same globally, it shall be applicable in India from the period beginning on or
after 1st April, 2018. Currently, there are two standards dealing with Revenue, namely, Ind AS 11 –
“Construction contracts” and Ind AS 18 – “Revenue”.
Ind AS 115, Revenue recognition from contract with customers, introduce a single revenue
recognition model, which applied to all type of contracts with customers, including sale of goods,
sale of services, construction arrangements, royalty agreements, licensing agreements etc. The
key differences between existing standards and Ind AD 115 are as under:



Timing of recognition of revenue (Right of return, dispatch Vs. delivery) based on satisfaction
of performance obligation;



Detailed Guidance on-






Incentive schemes;



Service concession arrangements;



Customer loyalty programs;

Time value of money to be considered;
Separation of contracts in case of linked transactions
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AUDITING
EXEMPTIONS TO PRIVATE LIMITED COMPANIES:
Relaxation in reporting of Internal Financial Control System for certain companies:
Following companies have been granted exemption to have in their Auditor’s Report, reporting on
adequacy of internal financial controls system and operating effectiveness of such controls:

 One Person Company,
 Small Companies,
 The Private Company which has a turnover of less than Rs. 50 Crore as per the latest Audited
Financial Statements and which has an aggregate borrowing from Banks or Financial
Institutions or any Body Corporate at any point of time during the financial year less than Rs. 25
crore.
Relaxation in applicability of mandatory Rotation of Auditors for Private Companies:
MCA vide Notification No. G.S.R. 621(E) has relaxed one of the norms for applicability of
mandatory rotation of auditors for private companies. As per the said notification, private
companies having paid up capital of Rs. 50 Crore {earlier the limit was Rs. 20 Crore} or more and
borrowings from banks or financial institutions or public deposits of Rs. 50 Crore or more is
required to rotate auditors at the end of every 5 years in case of individual and for consecutive 2
terms of 5 years each in case of Audit Firm.

AUDITING STANDARDS
On 15th January, 2017, the International Auditing and Assurance Standards Board (IAASB) issued
new and revised auditing standards and related amendments. To be in line with international
requirement, ICAI revised its Standards on Auditing (SAs) relating to auditor reporting to enhance
the informational value of the auditor’s report which were initially applicable from 1st April, 2017.
However, upon concerns raised by members to defer the applicability by one year, now revised
SAs will be effective for audits of financial statements for period beginning on or after 1st April,
2018.
Below table containing changes in SAs:
New or Revised SAs

Details of changes and scope

SA
700
(Revised),
Forming an Opinion and
Reporting on Financial
Statements.

Revisions to establish new required reporting elements and to
illustrate these new elements through an example in the auditor’s
report. The new elements in audit report are Key Audit Matters
(KAMs), revision in descriptions of the responsibilities of
management and the auditor etc.

SA 701, Communicating
Key Audit Matters in the
Independent Auditor’s
Report.

New standard to establish requirements and guidance for the
auditor’s determination and communication of KAMs.
KAMs are those matters that, in auditor’s professional judgment,
were of most significance in the audit of the financial statements of
the current period. The KAMs are selected from matters
communicated with those charged with governance.
KAMs are required to be communicated in the auditor’s reports for
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New or Revised SAs

Details of changes and scope
audits of financial statements of listed entities. The KAM shall be
presented below the “Basis of Opinion” para in the audit report.
The auditor shall consider following in determining KAMs:

 Areas of higher assessed risk of material misstatement, or
significant risks identified in accordance with SA 315:

 SA 315 defines “significant risk” as an identified and assessed
risk of material misstatement that, in the auditor’s
judgement, requires special audit consideration. Areas of
significant management judgement and significant unusual
transactions may be identified as significant risks. E.g. certain
controls were not operating effectively throughout the audit
period for the area with higher assessed risk of material
misstatement.

 Significant auditor judgments relating to areas in financial

statements that involved significant management judgment
including accounting estimates that have been identified as
having high estimation uncertainty.
 SA 260 (Revised) requires the auditor to communicate views
about significant qualitative aspects of the entity’s accounting
practices, including accounting policies, accounting estimates
and financial statement disclosures, which relates to critical
accounting estimates and related disclosures, which are likely
to be areas of significant auditor attention and may be
identified as significant risks.

 The effect on the audit of significant events or transactions that

occurred during the period.
The concept of matters of most significance is applicable in the
context of the entity. The auditor’s determination and
communication of KAMs is intended to identify matters specific to
the audit and to involve making a judgement about their importance
compared to other audit matters.
Other important considerations in determining relative significance
of a matter to be communicated and whether it is KAMs include:

 Importance of the matter to users, its materiality.
 Complexity or subjectivity involved in management’s selection of
an appropriate policy compared to other entities.

 Nature and materiality, quantitatively or qualitatively, of

corrected and accumulated uncorrected misstatements due to
fraud or error related to the matter, if any.
Nature and severity of difficulties in applying audit procedures,
evaluating its results, obtaining relevant/ reliable evidence on which
basis auditor’s opinion and judgements become more subjective.
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New or Revised SAs

Details of changes and scope

 Severity of any control deficiencies identified.
 Number of separate but related auditing considerations.
 Nature and extent of audit effort required to address it.
The description of each KAM in the KAM section of the auditor’s
report shall include a reference to the related disclosure(s), if any, in
the financial statements and shall address-

 Why the matter was considered as one of the most significance
in the audit and therefore determined to be a KAM; and

 How the matter was addressed in the audit.
The auditor shall not communicate a matter in the KAM section of
audit report when the auditor would be required to modify the
opinion in accordance with SA 705 (Revised) as a result of such
matter.
The auditor is required to keep the documentation:

 for the matters that required auditor attention and the rationale
for auditor’s determination as to whether each matter is KAM or
not.

 rationale for the auditor’s determination that there are no KAMs

to communicate; or
the matters are those matters to be addressed as a qualified or
modified opinion and hence not considered in KAMs.
SA
705
(Revised), Clarification of how the reporting elements are affected when
Modifications to the expressing a modified opinion.
Opinion
in
the
Independent Auditor’s
Report.
SA
706
(Revised), Clarification of the relationship between the emphasis of matter and
Emphasis of Matter other matter paragraphs and KAM section of the auditor’s report.
Paragraphs and Other
Matter Paragraphs in
the
Independent
Auditor’s Report.

INDIAN TRUSTS ACT
Investment of trust money:
As per section 20 of Indian Trusts Act, 1882, where the trust property consists of money and
cannot be applied immediately or at an early date for the purposes of trust, the trustee shall make
investments as expressly authorised by the instrument of trust or any of the securities as specified
by Central Government by notification.
Central Government vide notification dated 21st April, 2017 specified following securities for the
said purpose:
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a) Government Securities,
b) Securities, the principle whereof and interest whereon is fully and unconditionally guaranteed
by the Central Government of any State Government,
c) Units of Debt Mutual Funds regulated by SEBI established by section 3 of Securities and
Exchange Board of India Act, 1992
d) Listed (or proposed to be listed on exchanges in case of fresh issue) debt securities issued by
any body corporate, including a bank or a public financial institution as defined in clause 72 of
section 2 of the Companies Act, 2013, which have a minimum residual maturity period of 3
years from the date of investment,
e) Basel III Tier-I bonds issued by a scheduled commercial bank under guidelines issued by RBI,
which are either listed or proposed to be listed on an exchange,
f)

The infrastructure related debt instruments listed or proposed to be listed in case of fresh
issue:


Debt securities issued by a body corporate engaged mainly in the business of
development or operation and maintenance of infrastructure, or development or finance
of Low cost housing;



Securities issued by an infrastructure debt fund operating as a non banking financial
company and regulated by RBI; or



Units issued by an infrastructure Debt Fund operating as a mutual fund and regulated by
SEBI;

g) Shares of body corporate listed on any recognised stock exchange which has a market
capitalisation of not less than Rs. 5,000 crore as on date of investment.
h) Units of mutual funds regulated by SEBI, which have minimum 65% of their investment in
shares of body corporate listed on a recognised stock exchange, or
i)

Exchange traded funds or index funds regulated by the SEBI which replicate the portfolio of
Bombay Stock Exchange Sensex Index or the National Stock Exchange Nifty Index or those
constructed specifically for disinvestment of shareholding of the Government of India in a
body corporate.

Provided that the investments under clauses (d), (e) and (f) shall be made only in securities which
have minimum AA rating or equivalent in the applicable rating scale from at least two credit rating
agencies registered with SEBI.
provided that in case of investment in sub-clause (ii) of clause (f) above, the ratings shall relate to
the NBFC and the for that sub-clause, the rating shall relate to the investment in eligible securities
rated above investment grade of the scheme of the fund.
If the securities or entities have been rated by more than two credit agencies, the lowest two
ratings of all shall be considered.
Our Comments:
It may be noted that the securities listed in clause (c), (d), and (f) above are not prescribed under
section 11(5) of the Income Tax Act, hence, the income and wealth of the trust are taxed at
maximum marginal rate in respect of investment made in such securities.
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OTHER DEVELOMENTS
The Maternity Benefit Act, 1961:
On 30th March, 2017 Our honorable President Pranav Mukherjee has given assent to the
Maternity Benefits (Amendment) Act, 2017 which will increase maternity leave for eligible
employees to 26 weeks from existing 12 weeks. This new 182 days of maternity leave will be fully
paid by the employer, and all other benefits which is due to the employee shall also be given to
those employees on maternity leave.
Ease of Compliance to Maintain Registers under various Labour Laws Rules, 2016:
Earlier on November 2nd 2016 Ministry of Labour & Employment vide DO - letter No. Z20025/15/2016-LRC has decided not to force employers to submit Hard copies of registers before
any of the statutory departments if employers can submit soft copies of these registers.
Now Ministry of Labour has framed new rules to making mandatory of these orders by introducing
Ease of Compliance to Maintain Registers under various Labour Laws Rules, 2016. These new
Rules will now under three months consultation after this it will be given final approval.
According to new rules following new register will substitute old formats:
Format of employee register – FORM A

Format of register of loans recoveries – FORM C

Format for wage register – FORM B

Format of attendance register – FORM D

Linking of Aadhar Card with PF Account and Pension Fund:
As per the Notification No. Pension1/17(10)2016-17/Jeevan Pramaan/17960 dated 20th January,
2017 (at SI. No.594), Employees' Provident Fund Organisation (EPFO) had made it mandatory for
its pensioners to provide either Aadhar or enrolment ID to remain beneficiaries of its social
security schemes. To comply with the EPFO directive, with effect from 1st February, 2017, those
who are eligible for pension under the Employees' Pension Scheme (form 10C - more than ten
years of continuous service) must furnish their Aadhar number.
As per the new rules of EPFO, any person who does not hold an Aadhar card needs to provide
extra information while claiming his PF amount through the newly-introduced one-page
Composite Claim Form.
Following things, you need to mention in your non–Aadhar Composite Claim Form:

• PF account number (If not hold UAN), Aadhar number (for seeding), Date of Birth, Father’s/
Husband’s Name, Bank account details for payment.

TDS implication while submitting the claim form:
While making a claim through the new form, having a Permanent Account Number is a must.
Otherwise you will have to pay a heavy penalty. For instance, TDS will get deducted by EPFO if
your services are less than 5 years.




If you have a PAN card, then TDS will get deducted at 10%.

In case PAN is not submitted, then TDS @ 34.608% will get deducted.
However, no TDS will be deducted in case total balance in your PF account is less than Rs. 50,000.
These rules are applicable to both the forms, whether you are filling the Aadhar-based or NonAadhar based Composite Claim Form.
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Change in Public Provident Fund (PPF) Scheme and National Saving Certificate (NSC) scheme:
Any resident person having PPF account and/ or NSC subsequently becomes a non-Resident, the
account shall be deemed to be closed with effect from the day he becomes a non-resident and
interest with effect from that date shall be paid at the rate applicable to the Post Office Saving
Account up to the last day of the month preceding the month in which the account is actually
closed. At present the post office savings account interest is around 4%.

Insolvency and Bankruptcy Code, 2016
Amendment in Insolvency and Bankruptcy Code 2016:
The Central Government has notified various rules and regulations of Insolvency and Bankruptcy
Code, 2016 which have come into force as tabulated hereunder:
Rules / Regulations

Particulars

Effective from

Insolvency and Bankruptcy Procedures for application to adjudicating 1st December,
(Application to Adjudication authority, withdrawal of application, interim 2016
Authority) Rules, 2016.
resolution professional, filing of application
and application fee and various prescribed
forms to file application by different parties.
The
Insolvency
and
Bankruptcy Board of India
(Inspection and Investigation)
Regulations, 2017.

Manner of conducting inspection and 12th June, 2017
investigation, investigation and inspection
by board, interim inspection/investigation
report, inspection/investigation report,
consideration of report, show cause notice
and its disposal.

Insolvency and Bankruptcy
Board of India (Insolvency
Resolution for Corporate
Persons) Regulations, 2017.

Regulations through which creditors other 16th
than financial and operational can apply for 2017
non-satisfaction of claim only through
electronic means.

August,

Important Circulars and Notifications:
Fast Track Corporate Insolvency Process Applicability:
Central government for 14th June, 2017 has made fast track corporate insolvency process
applicable to:
 Unlisted company with total assets in previous year balance sheet less than Rs. 1 crore.
 Small company as defined in Companies Act, 2013.
 Start-up companies.
Fees payable to an insolvency professional and to other professionals appointed by an
insolvency professional:
Only a person registered as an insolvency professional with the Insolvency and Bankruptcy Board
of India (IBBI) can render services. The fees payable to any person acting as a resolution
professional is included in 'insolvency resolution process cost’, which needs to be paid in priority.
The insolvency professional should charge fair remuneration which reflects the work undertaken
by him or are approved by his senior. Also, any other professional appointed by insolvency
professional (such as registered valuer) be paid fees directly to his bank account but not form part
of 'insolvency resolution professional cost’.
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Key Tax & Regulatory Developments
Major Amendments in The Insolvency & Bankruptcy Code (Amendment) Act 2017:
Section 2: Applicability of Insolvency and bankruptcy Code, 2016:
Earlier IBC was applicable to companies, Limited Liability partnership firms, partnership firms,
individuals and other body incorporated under any law as prescribed by Central Government.
Now, in additions code is also applicable to personal guarantors of corporate debtors,
proprietorship firms and individuals as provided in Insolvency and Bankruptcy Ordinance, 2017.
Sec. 5: Definition of Resolution Applicant & Sec: 25(2)(h): Person eligible to submit resolution plan:
Earlier resolution applicant was a person who submits a resolution plan. Now the definition of
resolution applicant is amended where by person who is invited by resolution professional can
only submit resolution plan who will be called resolution applicant. Such resolution applicant shall
be the person who fulfils the criteria laid down by committee of creditors and Board.
Resolution professional has powers to invite resolution plan from specified persons and committee
of creditors can also lay down eligibility criteria for persons who can submit resolution plan.
Section 29A is been newly inserted: Persons which are not eligible for submission of resolution plan:
A person shall not be eligible to submit a resolution plan, if such person, or any other person
acting jointly or in concert with such person is a:
 undischarged insolvent,
 wilful defaulter under RBI Act,
 has an account, under management/control of such person, classified as NPA as per RBI guidelines,
 convicted by offence punishable with imprisonment with 2 or more years,
 Disqualified to act as director,
 prohibited by SEBI from trading and assessing securities market,
 has been a promoter or in the management or control of a corporate debtor in which a
preferential transaction, undervalued transaction, extortionate credit transaction or
fraudulent transaction has taken place and in respect of which an order has been made by the
Adjudicating Authority under this Code,
 has executed an enforceable guarantee in favour of creditor,
 where any connected person in respect of such person meets any criteria specified above
under this clause:
Connected Person means:
 any person who is in management or control or promoter,
 who is promoter or management or in control of business of corporate debtor,
 holding, subsidiary and associate company or related party of persons mentioned above.
Section 30: The approval criteria for resolution plan by committee of creditors:
Earlier the section states that the committee of creditors may approve resolution plan by not less
than 75% voting share of financial creditors.
The committee shall not approve resolution plan if the resolution applicant is ineligible under section
29A of the Code. In such case resolution professional will have to invite fresh resolution plan.
Section 35: The rights of powers and duties of liquidator:
Immovable & movable property and actionable claim of the corporate debtor in liquidation by
public auction can be transferred to any person. However, with the amendment in proviso now
such transfer shall not be to persons who are ineligible under 29A of the Code.
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